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Court of Appeals of the District of Columbia 


No. 4408. 

Eston Smallwood, Plaintiff in error, 

vs. 

District of Columbia. 


1 In the Police Court of tlie District of Columbia, 

Fel)ruary Term, 1926. 

No. 28949. 

District of Columbia 


V8. 

Eston Smallwood. 

Information for Violation of Traffic Regulations. 

l^e it remembered that in the Police Court of the District 
of Columbia, at the City of Washington, in the said Dis¬ 
trict, at the times hereinafter mentioned, the following 
[lapers were filed and proceedings had in the above entitled 
cause, to wit: 

Case filed 2/24/26. 

Plea—Not guilty. 

Case Continued 2 26, 3/^1-3-4-9-10-17-18-21, 5/31, 6/10. 

2/26/26.—Motion to quash filed. 

3 9/26.—Personal recognizance in tlie sum of $100.00 en¬ 
tered into to appear in Police Court. 

3 10 26.—Motion to quash overruled. 

3 17/26.—Requests submitted. 

3 21 26.—Memo, on behalf of District of Columbia sub¬ 
mitted. 

5/^21/26.—Judgment—Guilty. 
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f) 10 26.—Sontoiice to pay a lino of Ton Dollars and in 
default to be committed to the Wasliin*^ton Asylum and Jail 
for the period of ten days. Kx'C('])tion noted and notice 
pven of applying to CV)urt of Ap])eals for Writ of Krror. 

6 10 26.—Recognizance in the sum of $100.00 cash en¬ 
tered into on Writ of Error to Court of Aim )eals 1). C. u])on 
the Condition that in the (‘vent of the denial of the ai)plica- 
tion for a writ of error, the defendant will, within five days 
next after the expiration of ten days api)ear in Police Court 
and abide by and perform its jndgmmit and that in the 
event of the granting of such writ of (*rror, the defendant 
will apjK'ar in the Court of Aj)peals of the District of Co¬ 
lumbia and abide by and perform its judgment in the ])rem- 
ises. 

6/15 26.—Bill of exce])tions submitted. 

2 In the Police Court of the District of (’oluinbia, 

February Term, 11)26. 

Xo. 28941). 


District of Columbia 
vs. 

Eston Smallwood. 

Information for Violation of Trafiic Regulations. 

Page 2. 

Be it nmiembered that in the Ih)lice Court of the District 
of (’olumbia, at the C’ity of Washington, in the said Dis¬ 
trict, at the times hereinaftm* mentioned, the following 
])ai)ers were tiled and proceedings had in the above entitled 
cause, to wit: 

6 21/26.—Bill of Exceptions settled, signed, sealed and 
filed. 

7 7 26.—Letter received from (’ourt of Appeals that writ 
of error had been denied. 

7 19/2().—Writ of error received from Court of A])i)eals. 

7/20/2().—Assignment of errors tiled. 

Designation of record filed. 

7/23 26.—Copy of record and ]iroceedings in this case 
together with writ of error transmitted to Court of Appeals 
in obedience to said writ. 
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3 In the Police Court of the District of Columbia, 

February Term, A. D. 1926. 


The District of Columbia, .9.9; 

Francis II. Ste])heus, Esq., Corporation Counsel, by Ed¬ 
ward W. Thomas, Assistant Corporation Counsel, who for 
the District of (\)lumbia prosecutes in this behalf in his 
])r()per pcu’son, comes here into Court, and causes the Court 
to be informed, and com])lains that Eston Smallwood, late 
of the District of Columbia aforesaid, on the 24th dav of 
Febrnarv, in the vear A. D. nineteen hundred and twenty 
six, in the District of Columbia aforesaid and on 16th street 
northw(‘st, did then and there operate a certain commercial 
v(‘hicle e(jni])])ed with solid tires between H street and 
Colorado Avenue on said street, to wit, between Kalorama 
Hoad and Harvard street, and said operation of said com¬ 
mercial vehicle thereon not beins: then and there for the 
])nr])ose of makini*’ deliveries and loading, contrary to and 
in violation of 'rrallic H(‘.irnlation in such case made ami 
])rovidcd, and constitutin. 2 : a law of the District of Columbia. 

FRANCIS If. STEPHENS, 

Corporatio)! Counsel. 
Bv EDWARD W. THOMAS, 

Assistant Corporation Counsel. 


Personally a])i)eared W. L. Hunt this 24th day of Febru¬ 
ary, A. 1). 1926, and made oath before me that the facts set 
forth in th(‘ fore,i»oin.e: information are true, and those 
stated upon information received he lielieves to be true. 

(Si-ned) P. J. HALTIGAN, Jr., 

Deputff Clerk, Police Court 
of the District of Columbia. 

A True copy. 

Test: 

F. A. SEBRING, 

Clerk Police Court D. C. 


4 [ Endors(*d :] Macdonald, Judjife. Col. 100. No. 28949. 

Information. District of Columbia vs. Eston Small¬ 
wood, 4002 5th street N. W. Permit 14604. IT. S. Barger, 
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Atty. Violation of TralTic Ko^nlations. AVitnossos: AV. T>. 
Hunt, Officer. Ser^t. K. AVilliams, 2/20/26, motion to quash 
filed. 3/4 26, 2 P. AI. 3/1/26, 2 W M. 3/18 26, 2 W —. P. P. 
to apjiear, 3/3 26, 3 D 2t), 2 P. M. Alar. 10, 1026, motion to 
(iuash overruled. 3 17/26, H(M|uests submitted. 3^21 2b, 
Alemo. on behalf of I). 0. submitted. 3 21 26, Judgment 
Guilty—For sentence, 5-3-26; For sentence, 6-10-26. 6-10-26, 
10-10, exceptions noted and notice given of ajiplying to 
Court of App(‘als for writ of error. Recognizance in tliC 
sum of $100 cash entered into on writ of error to (\>urt 
of Appeals 1). (\ upon the Condition that in the event of 
the denial of the application for a writ of error, tin* de¬ 
fendant will, witbin five days next after the expiration of 
ten days a])])ear in Police Court and abide by and perfioin 
its judgment and that in the event of tbe granting of such 
writ of error, the defendant will ap])ear in the Court of 
Appeals of the District of (\)lumbia and abide by and per¬ 
form its judgment in the ])remises. - -, Surety. 

June 15/1926, Bill of Exceptions submitted. S(‘e inside. 
3/3 26, 2 P. AI. 3 17 26. June 21, 1926, Bill of Exceptions 
settled, signed, sealed & filed. July 7, 1926. Letter rec’d 
from Court of Appeals that writ of error had been denied. 
July 19, 1926,AVrit of error rec'd from Court of Appeals. 
July 20, 1926, Assignment of errors filed, Designation of 
record filed. July 23, ’26, Copy of record and ])roceedings 
in this case together with writ of error transmitted to Court 
of Appeals in obedience to said writ. 
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In the Police Court of the District of C’oliimbia. 


Xo. 28949. 


District of Columbia, PlaintitT, 

vs. 

Eston Smai.lwood, Defendant. 

Motion to Quash Warraitt and Information. 

Comes now the defendant, Eston Smallwood, by his attor¬ 
neys, Roger J. AAJiiteford and Harry S. Barger, and moves 
the Court to quash the information and the warrant of 
arrest herein; and for grounds therefor he says: 
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1. The information states no crime or offense cognizable 
in and bv this Court. 

2. The information cliarges no offense against any valid 
act of Congress or any valid regulation made j)ursuant to 
sucli act. 

3. The information cliarges lh(‘ doing of an act which 
does not amount to a crime or offense within the meaning 
of any valid act of Congress or of any valid regulation 
made pursuant to such act. 

4. The regulation under which this prosecution is brought 
is unconstitutional and void, because: 


(a) The act under which said regulation was made and 
promulgated does not authorize such regulation. 

(/>) The act under which said regulation was made and 
l^romulgated is unconstitutional and void, in that the power 
sought to be delegated bv (Vingress mav not be so dele- 
gated; that is to say, (\)ngress is without ])ower to delegate 
to the director of traflic and or the (Commissioners of the 
District of (Columbia the authority to declare what acts shall 
constitute crimes and to fix the fines, penalties and punish¬ 
ments to be inflicted for the commission thereof. 

(c) Said regulation is highly discriminatory and arbi¬ 
trary and cannot be given the force of law because thereof. 
{(1) Said regulation makes no distinction between inter¬ 
state and local traffic, lint ap])lies to all alike and, 
f) th(*r(*for(‘, plac(‘s an undue burden on int(*rstate com¬ 


merce. 

(c) Said n'gulation by its terms applies to “commercial 
vehrdes eipiipped with solid tires’’ without conrining its 
terms to motor vehicles, the only kind coming within the 
clear purview of the act of rongress. 

(/) Said regulation is unn'asonabh*, arbitrary and, un¬ 
duly and without authority, att(‘mpts to restrict the right 
of the general public in its use of the Streets and highways 
of the District of (’olumbia. 

(q) Said regulation is void for that the same is arbitrarv 
* • 

and unreasonable, having regard to the topographical as¬ 
pect of the street mentioned therein and of the streets and 
highways in the neighborhood of Sixteenth Street. 

5. And for other reasons apparent on the face of said 
information viewed in the light of the Act of Congress and 
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the rej^ulation purporting: to have* heeii made jiursuant 
thereto. 

H()(JKH d. WIIITKFOKD, 
HAHHV S. RAHCJKH, 

AttfU'iirifs for Defendant. 

7 f Kiidorsed :] Fet). 2ti, F. A. Set)ring. 

8 In the Traftic* Fonrt of thc‘ District of Folnmhia. 

Xo. 2894!). 


District of Columbia 
vs. 

Kstox Smallwood, Defendant. 

BUI (ff Exeei)fi()ns. 

lh‘ it r(‘niemh(*rc‘d that tliis cause came on for trial hc‘fore 
tlie llonorahle (icoruc* II. Ma(d)onald, dndnc‘ of tlie Police 
Court of the District of Colnmhin, sittinu’ in the District of 
Colnmhia hranch th(*r(‘of. and without th(‘ intervention of a 
jury, on the tcmtli day of .March, 1921), and tlierenpon the 
following: ])roc*eedin.irs were had: 

Counsel for defendant hroninht to the attention of tlu 
court d(*fendanCs ])r(‘vionsly lih‘d motion to (plash the in¬ 
formation and warrant, and aftc*r ari*nment thereof said 
motion was by the* court overrnhul and e.xceptions askc‘d and 
allowed hv defendant. 

Defendant was therc*n])on a]‘rai^:ned, his ])lea of not 
♦guilty was taken, and the followiiiir ])roceedini»:s were had: 

Wesley L. Hunt, witness for the District of Colnmhia, 
liein.e: duly sworn, testitic*d in substance as follows: 

That he is a mc‘mb(*r of the Metro])olitan Police Force, 
attachcMl to PrcH*inct Xo. PC that on February 24, 192b, he 
was on Sixteenth Stivet and about 1 .-bO P. M. that there 
was a truck park(‘d on Kalorama Road just west of Six¬ 
teenth Street; that this truck was driven from Kalorama 
Road to Sixteenth north on Sixteenth about fiftv feet south 
of Harvard Street; that he saw the trnc'k enter Sixteenth 
Street and pass over the intersectine: streets named Euclid 
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and Fuller Streets; that the defendant Smallwood was driv¬ 
ing the truck when he sto])ped him and told him he 
9 was drivinix a solid tire ti‘uck (m Sixteenth Street in 
violation of the Traflic Ke^iilations; that he exam¬ 
ined defendant’s ])ermit, a District of Colnmhia permit, 
asked him where he was i*(>ini*', and believes he told him to 
Decatur Street west of Sixteenth Street; that the truck was 
an Autocar commercial truck hearing: a load of sand or 
gravel; that it was a three or live ton truck, equipped with 
solid tire wheels of about the avera<»*e size; that the name 
Smallwood was on tlu* truck and it had ta^s on it; and that 
it was a commercial v(‘hicl(‘. (hi cross-examination witness 
testified over objection by the District of Columbia that it 
was three blocks from Kalorama Koad to Harvard Street; 
that there were six or seven houses in that distance on the 
west side of Sixteenth Stnuq, Mi-s. Marshall Field’s, the 
Lithuanian Le,i>ation, Xo. 2022, the Cuban Lep:ation, No. 
2030, the Polish Legation, Xo. 2()4(), the Italian Le^^ation, 
Xo. 2700; that hevond the latter house there is a vacant 
piece of c:round, almost a whole hh>ck; that on the east 
side of Kalorama Road there is a new ajiartment there, a 
house with very tew a])artm(Mits in it; that the next huild- 
inii: is a little brick house; that between tin* apartment 
house and Harvard Street there is one, if not two, houses; 
that the T nitarian (’liui'ch is on the corner at Sixteenth 
and Harvard, the last l)uildin,i»‘. And thereupon counsel for 
defendant asked the following* (piestion: 

‘‘Xow, Officer, if you want(*d to t^o to Sixteenth and 
Decatur Streets and W(‘re west of Sixteenth Street, and 
were not allowed to drive your vehicle up Sixteenth Street, 
is there a truck route from, w(‘ will say. Fifteenth and K 
Streets to Sixteinith and Decatur unless you j>:o up Six¬ 
teenth Street?” 

To which (]uestion objection was made by counsel for the 
District of Columbia and sustain(‘d by the court. The wit¬ 
ness further testified on cross-(‘xamination that the truck 
was on the ri.irht hand side of Sixteiuith Street; that he ob¬ 
served the wheels of the ti'uck and would sav thev were 
somethins^ like sixteen inches wide, in fairlv ^ood condi¬ 
tion; and thereupon counsel for defendant asked the ques¬ 
tion; 
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10 “At tlio time you made that arrest what was the 
state of the traffic on Sixteenth Street?” 

To wliicli question counsel for the District of Columbia ob¬ 
ject (*(1, and said objection was by the court sustained. Wit¬ 
ness further t(‘stiti(*d that on the* day in (piestion there was 
no crossinu: offic(‘r on the cormu’ of Sixteenth Street and 
Kalorama Hoad; that tluu'c* was no crossinm: officer at the 
corner of anv (»f th(‘ inters(*ctinu: stn‘(*ts at the time he made 
the arrest; that th(‘y wmv not n'lrulatin^: traffic out there. 
Thereupon the followinir occurred: 

Question. “Was then* any conirestion at that ])oint at the 
time von made that arrest V' 

To which counsel for th(‘ District obj(‘ct(‘(b and said objec¬ 
tion was bv the court sustained. 

.\nd ther(‘upon tin* District announc(‘d its case as closed. 

Ih-fritfldul's 'rrsfimnHji. 

The defendant, Kston Smallwood, beiniL*' tirst duly sworn, 
testified in his own l)t‘half as follows: 

That In* is tlu‘ defcuidant and tln‘ party arrested by the 
witness Hunt: that tin* wlu'els on the truck he was drivini*: 
were sixtc‘en inch(‘s in tlu* r(‘ar and six inch(‘s in width in 
tin* front: that the* treads thereon wcu’e absolutely iu i^ood 
(ondition: that his destination was Sixt(‘(*nth and De<*atu]‘ 
Streets, where he was erectiiii*- a buildint**; that he was tak- 
inir a load of sand and buildini^ stone to the buildinu: site 
from tlu‘ Smoot Sand Com]>any in (b‘oru:etown: that in 
order to r<‘aeh his dc‘stination by compliance' with the regu¬ 
lation he would have to come throuuh Q Street to Florida 
Avenin* and iij) Florida Aveniu' to Cham])lain Street to 
Kalorama Koad, that lu'ini*: the most direct route he could 
take to comply with the rei^ulatious; that when he ^ot to 
Kalorama Hoad he would cross over Sixteenth Street 

11 thronu:h Fuel id and jicross to Fourteenth Street, 
tlu'iicc' from Fourteenth Street throuirh Decatur 

Street back to Sixteenth Strc'C't: that he has a hill of about 
fifteen or twenty ])er cent i^rade on Fham])lain Street; that 
he would have a hill on Fourteenth Street, but can ]nill it in 
third <»:ear; that he would have to iro about three-ciuarters 
of a mile further in order to get from Georgetown over to 
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Sixteenth and Decatnr to comply with the regulations, that 
is about three-quarters of a mile to a mile further than if 
he could have gone up Sixteenth Street; that New Hamp¬ 
shire Avenue between 'Washington Circle and Sixteenth 
Street is restricted by regulations, and he was obliged to 
avoid that part of New Hampshire Avenue; that he auto¬ 
matically went around Washington Circle and up Sixteenth 
Street; that he could not go up Fourteenth Street as easily 
as Sixteenth Street because it is dangerous for one thing 
with the traffic and the pedestrians; that he has to stop be¬ 
hind everv street car, and it is hard to control a five ton 
truck in traffic; that the traffic there is more difficult to 
negotiate*, some ])laces where there is a car stop you can 
liardly get your truck through; that the part of Fourteenth 
Street available for traffic is not as wide as Sixteenth 


Street; that it is im])ossible to go ii]) Fifteenth Street, and 
even if you did go up tlien* you would have to hit Six- 
teonth Street again because Fifte(‘nth runs into Sixteenth; 
that the grade on Fift(‘enth is so heavy it is impossible for 
a five ton truck to ])nll it; that tlie hill is the principal 
difficulty witli Fifteenth Street and it leads into Sixteenth 
Street; that you couldn’t get through Thirteenth Street all 
the way, it stops at S])ring Koad and you would have to go 
back over to Fourteenth in order to go where he was go¬ 
ing; that he don't know just where Thirteenth Street stops, 
it is ])aved beyond S])ring Road for two squares and stops 
there somewhere; that on Thirteenth Street from Florida 


Avenue there is a hill that it is impossible for a 
12 truck to pull; that Twelfth Street stops at Central 
High School; that he would say they could pull the 
Eleventh Street hill, but Eleventh Street would be five 
s(piares out of the way, and he would have to come back 
five blocks and hit Thirteenth Street again, where Eleventh 
Street runs in there somewhere; that he thinks Eleventh 
Street stops at Monroe Street; that it is impossible to get 
up Seventeenth Street because it is closed, stops at Florida 
Avenue if he is not mistaken; that if you went up Champlain 
Street you could not get to his destination as you would hit 
into Rock (’reek Park; that he has to go three-quarters of 
a mile further from Georgetown to Sixteenth and Decatur 
in order to comply with the regulations; that the truck he 
was driving was licensed and the license tags were on the 
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car at the time of his arrest; that lie showed tlie olTicer his 
registration card, hut the officer said it was not needed and 
tacked it hack on the car; that tlie west side of Sixteentli 
Street from Kalorama Road to Harvard Street is not built 
lip closely, that the last square of that distance is not built 
11 ]), just as the officer explained; that it seemed to witness 
there is a park at the end of (Columbia l^oad; that after 
you leave Sjiriii" Road iroinii: north on Sixteenth Street 
there is one apartment house between Coliimhia Road and 
Irvinii: Street, the Kenesaw Apartment; that after you i^et 
beyond the l)rid.c:e there are about three s<|uares on both 
sid(*s of the street without anv houses at all, and from 
then on, on both sides of the street, the houses are not 
very thick, one or two houses in a sipiare. On cross-ex¬ 
amination the witness testified that Colorado Avcuiiu* is 
about ei.u:ht scjiiares beyond his destination, his (b*stinrdiou 
was about eiirht sipiares drouth of Colorado Avenue; that 
he has one truck, his ])lace of business is at 92.') FiftiMUith 
Street and he keeps his truck in the rear of 11.‘U Owens 
dace, Northeast; that he ^ot his load of sand from Smoot’s 
Sand Yord in Geonxetown at Yhirtv-first and K 
l.‘l Streets, Northwest; that he had taken no loads to the 
(h‘stination mentioned on that dav, but on th(‘ dav 
b(‘fore took about five loads from Smoot’s Sand Yard; 
that on the dav before his arrt‘st he reachcul his destination 
around Fourtecuith Street; that lu‘ cannot iiiv(‘ an estimate 
of th(‘ (‘iitire distance from Smoot's to his destination, but 
to tin* best of his knowledge would say about four miles, 
there was no s])eedometer on the truck; that tin* house there 
were building was no Sixteenth Street at Decatur, the 
southwest corner. And thereu|)on the witness was asked: 


Question: “On the day previous you took five loads; how 
many loads altogether had you taken to that particular 
place previous to this day?” 

To which (piestion counsel for defendant objected, and said 
objection was by the court overruled, and excei)tion on be¬ 
half of defendant was asked and given, and thereu])on the 
witness answered: 


“I should judge we had carried about thirty loads with 
our truck or more, not saving anvthing about what the 
other fellow took who had to bring the other material.” 



ESTON SMALLWOOD VS. DISTRICT OF COLUMBIA 


11 


And thereupon the following occurred: 

“Q. I understood you to say that you took five loads 
there the day before? A. There is no necessity of going 
over that route; we crossed over via Euclid to 14th Street. 

‘‘Q. Didn’t that take you about two squares out of your 
way? A. It wasn’t a question of route. 

“Q. Didn’t it take you two squares out of your way? A. 
Yes, four squares. 

“Q. Any more than four squares? A. No, no farther tl.an 
four s(|uares, but it is not a question of route. 

“Mr. Thomas: That is all. 


Witness further testified on cross-examination 
14 that he liad a permit to oi)erate this truck given him 
bv the District C’ommissioners; that as a matter of 
fact there are several wavs von could reach his destination 
without using Sixteenth Street. And thereupon the fol¬ 
lowing occurred: 

“Q. Your objection, tlien, Mr. Smallwood, is that the 
other routes are not as convenient and tliat Ibth Street is 
a sliorter route by about four blocks? 


“Mr. IVhiteford: 1 object to that. 

“’File (’ourt: AVliat is the ground of your objection? 1 
should like to hear that ? 

“Mr. Whitford: My objection is this: Here is a counsel 
putting words right into the witness’s mouth. 

“Mr. Thomas: Your objection about routes other than 
Kith Street is that those routes are not so convenient as 
Kith and the other routes necessitate your going four blocks 
farther ? 


“Mr. IVhiteford: lie has alreadv testified that some of 
the routes cannot be ])ulled, some are not safe, and on some 
others that the tratlic is congested and it takes more time, 
and some are longer. 

“The (’ourt: The objection is overruled. Answer the 
question. 

“The AVitness: I answered that question once. 

“The Court: Answer it again. 

“The AVitness: Yes, sir.’’ 
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Witness furtlier testified that lie knows Sixteenth Street, 
that it is not built up on each side from H Street to Columbia 
Road. On redirect examination witness Smallwood testi¬ 
fied that Fourteenth Street could be used to reach his 
destination; that he could have t^one throua:h Fleveuth 
Street to Spring Road and also by way of Fourteenth 
Street; that there is absolutely no direct street that he 
knew of that one can get u]) there on better than to 
15 go around Sherman Avenue, tlieiice around by 
Spring Road and up that way; that this route would 
be about four miles long, and going up Fileveiith Street 
through Spring Road and out Fourteenth Street would be 
about two miles out of the way; that his chief objection was 
not the distance out of the way, but the congestion on Four¬ 
teenth Street and the presence of the street cars; that you 
have to stop behind every car, and there are more ])eo])le 
on Fourteenth Street in five minutes than there are on the 
other route in two hours; that a man has to drive a five ton 
truck on Fourteentli Street at not more than seven miles an 
hour to sto]) it; that assuming he was at Sixteeiitli and 
Kalorama Road, it would take him about three-ipiarters of 
an hour to an hour more to cross over to Fourteenth Street 
than to go out Sixteenth Street; that it is about sixteen 
or eighteen blocks from Sixteenth Street and Kalorama 
Road to Sixteenth and Decatur, at least a mile and a half; 
that the four scpiares lie has indicated as being the recpiired 
deflection on account of the ])rohibition against trucks on 
Sixteenth Street after leaving (Jeorgetown is not the only 
deflection; that trucks are not allowed to use New Ilani])- 
shire Avenue, and witness would say they are reipiired to 
go a mile and a half further on that account. And there¬ 
upon the following occurred. 

“ Hv the Court: 

“Q. Let me ask you this: In going from (b'orgetown to 
14th Street, where would you cut Ibth? A. Xow, do you 
mean f 

“Q. Yes. A. If IGth Street were blocked out to us we 
would have to go up Kith Street aliout half a square to 
Euclid Street to cross to 14th Street. 

*‘Q. And you would strike 14th at Euclid? A. Yes, we 
come from Kalorama Road to 16th Street, and Euclid 
Street doesn’t run parallel to Kalorama Road. 
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“Q. Then you are on 14tli Street at Puielid, and 
16 you ^i:o nortlr? A. Yes, sir. 

“Q. How far would you go north on 14th f A. 
To Decatur. 

“Q. Then you turn to your left ? A. Yes, sir. 

“Q. Is that much of a grade? A. Yes, your Honor, that 
is a ])retty good grade. 

“Q. At Decatur? A. Yes, at least 25 ])er cent grade. 

“Q. It is a hard ])aved street? A. Yes, but you can’t 
pull it in high; of course, at 16th you have got a good grade 
too, but you can pull it in third.” 


The witness furthei* testified that com]iariug the length of 
the lines: Sixteenth Street and Kuclid Str(‘et north to De¬ 
catur, and then a line from Fourteenth Street, both are 
about the same; that the onlv added distance thev would 
have to travel would be two blocks from Sixteenth and 
Euclid to Fourteenth Street and Euclid, and the two blocks 
at the other end; that there is a heavier grade on Four¬ 
teenth Street, about Spring Hoad and further u]); that if 
you go on Sixteenth Street and move at the rate of ten 
miles an hour; but if you have to stoj) behind the street cars 
on Fourteenth Street it is a greater handicap all around 
ill the time it takes to get headway. Witness thinks Thir¬ 
teenth Street is ])aved to Buchanan; that it sto])s there and 
you have to go through to (Jeorgia Avenue; that from the 
j)oiut which is not ])av(‘d the surface is cindered and cut up, 
but it has a hard surface, but the top is real ragged, and 
if a touring car were run over it it would cut the tires; 
that it is a fact that the ])avemeut continues good to about 
li:iudolpli, S]ie])lu‘]-d, or Taylor Street, and the pa^TTient 
})icks ui) again around (Jeorgia Avenu(‘; that witness used 
Fourt(‘(‘ntli Sti*('et and tried to go tlu' ]U‘an‘st route 
17 he could ; that he do(‘s not know what the actual speed 
of sti’e(‘t cars travelling north and soutli on Four¬ 
teenth Str(‘et is; that tin* normal s])eed of his truck, loaded, 
on Fourteenth Street is not over six on seven miles an 
hour at the most; that streid cars overtake the loaded 
trucks; that on Fourteenth Street there are alwavs cars 
])arked on tlie street, and it is almost impossible to get a 
truck through without sto])ping or slowing down ail the way 
along; that witness would say it is about a thirty per cent 
grade up Chamjilain Street, past the Hupmobile agency; 



14 


ESTON SMALLWOOD VS. DISTHICT OF COLUMBIA 


that it is a coiuTote street, witness thinks, and he makes 
that ^rade in second; tliat he has no more difficult grades on 
Fourteenth Street than on (’ham])lain; that in going tlie 
Fourteenth Street route th(‘y went through Xew Hampshire 
Avenue and then up V Street; that they had been using 
(’hamplain Street about ten days when this case arose; 
that it costs about live dollars a load additional to get to 
their destination. 


Arthur L. Lowe, called as a witness for the defend¬ 
ant, after being dnly sworn, testifuMl as follows: 

That he is engaged in husiiu'ss as a contractor and haul¬ 
ing in the District of Folumhia anywhere the job haj)pens 
to he; that he do(‘s hauling with solid tinul trucks, o])erat- 
ing eighteen in tin* District of Folumhia; that he hauls gen- 
(‘rally building inati*rials and has beiui engaged in that 
business about eight v(‘ars for himself, about fourteen vears 
altogether; that since tlu* new regulation wind into etTect 
excluding trucks from certain stretds, it tak(‘s a truck in 
unloading at Takonia Park thii-tv or fortv minut(‘s longer 
on the trij>. Wheren])on the following occurred: 

“Mr. Thomas: I obJ(‘ct. Your Honor can see that so far 
as that is coikhuikmI the answer is not r(‘sponsive to the 
question. He is now talking about a truck going to Takoma 
Park, and tlnua* is no (‘viibnice on that. 

“'riu‘ Fourt: Well, it do(*sn’t h(‘lp us very much. 
IS “Mr. Whitefoi’d: Wait a minut(‘. It mav not have 

h(*lped you, but 1 (*an't beli(‘V(‘ that testimony from 
truck owners as to the hardshi]> of this nvgulation and its 
o])eration throughout this city is not of some help in deter¬ 
mining wh(‘ther it is r(‘asonable. We are not bound to deter¬ 
mine the unreasonableness of the* regulation so far as 16th 
street is concerned. 

“The (’ourt: Does this case revolve around the 16th 
Street route and the alternative routes to this particular 
])lace! 

“Mr. Whiteford: Xo, sir, not to this ])articular place. 
Here is 16th Street from H Street to Folorado Avenue to 
consider. X"o matter where this man was going, it doesn’t 
make any ditTerence where he was going. 

The Fourt: This is an attack upon the regulation? 
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Whiteford: Absolutely, the whole of it. 

“The Court: Then, are we permitted to ^o outside of 
this particular case? 

“Mr. Whiteford: Yes, sir, if this regulation were not 
heie we would have no case. 

“The (^oiirt: Suj)])osing: the regulation alTects another 
class of traffic? 

“Mr. Whiteford: But it does not. T will read the regula¬ 
tion (reading): 


“‘(flfc) Commercial V(‘hicl(‘s e(pri])])ed with solid tires, 
and horse di'awu vehicles, shall not be o])erated on Six¬ 
teenth Street between IT and Colorado Avenue; Xew Hamp¬ 
shire Avenue, between AVashington Circle and U Street; 
Rhode Island Avenue, between (Connecticut Avenue and 
North (Ca])itol Street; or Massachusetts Avenue between 
14th and 22nd Streets, X. W., ('xc(‘])t for the ])urpose of 
making deliveries or loading, and for such purposes such 
vehicles shall enter.and haive at the nearest intersection to 
such delivery or unloading ])oint; the pur])oses herein per¬ 
mitted shall at all tim(‘s obey the parking regulations in 
force thereon.’ 


“That r(‘gnlation o])(‘rates 24 hours a day. T have a per¬ 
fect right under lh(‘ law to olTcn* testimonv to show that 
that regulation is nnriaisonabh* b(‘canse it do(*s o])erate 24 
hours a day. 1 have a jXM’fi'ct right to call your Honor’s 
attention to the fact that that ap])lies even to the man de¬ 
livering vour milk tomoi-row moiaiing. If vour Honor 
pleases, wlnni we b(‘gin to talk about this regulation we 
must take it all; it ap])li(‘s to onr whole city because 16th 
Street is a ])art of the traffic scheme of our city. 

“The (’oiirt: It alTects in this case a certain well defined 
but limit(‘d route. 

HI “Mr. AVhiteford: Th(‘ regulation deals with 16th 

Street from H Street to (V)lorado Avenue. 

“The Court: T do not consid(‘r that T have anv right to 
rule here so that T would nullify this regulation in its broad 
constructif)!!. 

“Mr. Whiteford: Well, do T follow your Honor, that 
. 111n11 n is if you found that this regulation was 

unreasonable you would say it is unreasonable from Kalor- 
ama Road to Harvard Street only, for example? 

“The Court: I might so rule. 
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‘‘Mr. Wliiteford: And tlion it would bo reasonable other¬ 
wise ? 

“The (’onrt: Bv the tacts in this case. 

“Mr. Wliiteford: Wonldirt that leave ns in an anomalous 
situation ? 

“The Court: I can't help where it would leave you. 
(After further ari^ument:) I am not iroinu: to decide the 
‘grievance in this case. 

“Mr. AVhiteford: But the irrievance in this case is to the 
whole reurnlation: that is just the ])oint. 

“The ('onrt: As it atT(‘cts vour defendant in travelins: a 
(•(‘rtain strecd to another point. 

“Mr. Whit(‘ford: But von n(*v(‘r could test the renfulation 
nnh*ss the ofTiciu’ permitted the man to drive- 

“The ('onrt: I am not ,i»:oin<i: to discuss the Takoma Park 
case. 

“.Mr. Wliiteford: W(‘ are not doinii: that. We have a 
riirht to show th(‘ diHicnlty attendant ipion hanlinir ukm*- 
chandisi' from (oMn-iii'town to Takoma Park bv our abilitv 
to ns(‘ Sixteenth St reed. 

“The ('onrt: Wh(*re this load of his starts it ,i*()(‘s to 
Takoma Park? 

“Mr. Whit(‘fonl: Mi’. Thomas interpreted him. 

“Ml*, 'riiomas: Boiiardinii' tlu‘ hardships in not boinix 
ailowod to use Kith Streot was your (piestion. 

“Mr. Whitefoi’d: I aski'd, what diflicnlti(‘s ar(‘ imposed 
n])on him in the o])eration of commercial vidiicles e(piip])ed 
with sf)lid tires by virtue of this n'uulation. lie started out 

bv savimr that it would take thirtv minutes lonufer to haul 

• • • • 

his loads to Takoma Park." 


And thenupion tin* witness continued: 

“T had it in mind to sav what 1 started out to sav. When 

• • 

we leave Cleoriietown to iro to Takoma Park we come 
20 thronuh by X(‘w Ilampshir(‘ .Avenue. There is two 
or thr(‘e ditViM’ent ront(‘s thei’e that ditTerent drivers 
take. Two of them would be to 21st Street around Florida 
Avenue, up Chanpdain .Avenue, up to Kalorama Road, out 
Ibth Street to ('olorado Avenue, then <»:o throuirh to Briirht- 
wood, turn there anywhere and to /r> Takoma Park. Xow, 
we have irot to come, if we come up K Street, to 24th, or 
come up to 231^1, you have got to come all the way up and 
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liit L Street. It is not always safe to make the turn at New 
Ilampsliire and L Street; tlie traffic there in the mornings 
is thick most of the time, which makes it almost impossible 
to make the turn there; 22nd Street is always crowded; if 
you go through L to 21st Street, that is crowded every 
morning for about an hour and every evening for about an 
hour; if you go to 20th Street, that is crowded; 19th Street 
is crowded; from to X Street is rather rough; we have 
got to make a turn around there and come back to 19th 
Street; we go then from 19th Street to Florida Avenue. 
We have to go u]) Florida Avenue to Champlain, to Mount 
Pleasant Street; then across from Mt. Pleasant and 16th 
Street, and the kiddies are going to school there mornings, 
and we have got to cross over all the traffic and contend with 
the busses. We have got to go over through to 14th Street 
then, up to Park Road, and then to New Hampshire Ave¬ 
nue, to Georgia Avenue. Then, we have got the street cars 
at Georgia Avenue, which run a little faster than the trucks, 
and they catch up to you, and we have got to stop behind 
them at the car sto])s. Of course, we go on out Georgia 
Avenue to wherever we may be going.” 


Thereupon, being asked by the court if witness did not 
take the Piney Branch Road, he replied: 

“Not until after you got to the Brightwood Hotel. Now, 
if you are coming u]) tlie old route from Georgetown, we 
would come on up Champlain Avenue and then out 16th 
Str(*et by way of Kalorama Road, and then to Brightwood.” 


Witness furtliei* testified that the principal advantage of 
Sixt(‘euth Street is the absence of car lines, which make it 
V(‘ry hard there for the trucks; that in the mornings light 
traffic is coming in and heavy traffic is going out, and you 
have the right side going out on that street. Fourteenth 
Street; that on Fourteenth Street, on car lines, you have a 
heavy car service night and morning; that the car service 
o])erates more heavily mornings and nights to take care of 
the ])assengers; that in the mornings traffic is coming in, 
and they don’t get blocked very often; that when the traffic 
starts you have to pass it on the opposite side, and the light 
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traffic of touring cars liome after office liours; 

21 that it is more j)leasaiit and conv(Mii(*nt to nse Six- 
teenth Street; that it means on the cost of operatinj^ 
equipmcMit at least five dollai’s a day in running: time*; that if 
von haul out of the most convtmient ronti*, it nusuis that von 
are ent olT from two tri])s a day at least; that they are try- 
inu: to operate to helj) the hnilders to ke(‘p down (‘xp(‘nse; 
that they have to keep away fiom the cars as much as they 
can in choosing a route; that from Florida Avtnine out, that 

takes them awav from car lines; that if thev have to cross 

• • 

(►ver to h\)urteenth Street it makes it rather hard for them; 
then if they ^o over to Fifteenth Street, that is im])ossil)le; 
that if you ^o over to Fourteenth Street throiiich Florida 
Avenue, von have the car line all the wav out, and three* hills 
that yon can make only in third <rear; that yon then i)ass 
over Webster Street, and it is a dra.u: a.uain all the way 
down to Bri.i>:htwood ^oin.i>: out Fourteenth Stre(*t; that 
Thirteenth Street is another dangerous j)lace with the chil¬ 
dren .i?oin^ to school; that if you 1*0 thron.i^h to Fh‘venth 
Street yon have the same trouble, and with the car line's 
niijrht and mornini;; that if von take Sherman Ave'iuu*, von 

turn otT Florida Avc'iine into Harrv Place*; there* is a verv 

• • 

elanirere)ns place there; that a true*k takinu: the* i*emte b(*in,ir 
e*e)nsiele*reel wonhl make about six tri])s a elay; that he hauls 
on a te)nna.ire basis, and that is a ton rate e»f a eleellar a ton; 
that the ca])acity of his trucks is seven tons, makinu: a elilTer- 
e*nce of feinrteen elollars; that witness has been elrivini>: 
trucks fourteen vears anel has ne*ver kilb'el anvthinir; that 
the snfest I’onte now is ae*re)ss Fle>i’ida Ave*nne* and u]) Sher¬ 
man Avenue, witness thinks it a far saf(*r route than Fe)nr- 
teenth Stree*t or Eleventh Street; that witness canne)t fee*l 
that it is as safe* a route as Sixteenth Stree*t, be'canse* e)f the* 
car service there and the traffic on Fourteenth Stre*et; that 
cominir elown Fourteenth Street anel tnrnimr in aronnel 
P>arry Place, there is a very elani*:ere>ns ])lae*e*, that is around 
by the (larfiehl IIe)S])ital you can’t se*e the* traffic 
ce)minu: elown; that out Ge*or^da Avenue it is rather 
rouirh to Buchanan; that Bnchanaii Stre‘et starts in 
concrete a<rain and further on out to Walter Peed Hos])ital, 
but they liave the street cars to contenel with all alont*: 
there; that witness’ principal objectie)n to that route is the 
turn in the street; he has liad some accidents since the 
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regulation went into etTect which he don’t tliink lie would 
have had. On cross-examination the witness testified that 
since the first of January of this year he has made a couple 
of trips from (h'orgetown to Takoma Park in a seven ton 
truck, hut did not use Sixteenth Street; that he went around 
Florida Avenue wav and over Sherman Avenue; that hv 
using this route* to comply with the regulation, instead of 
Sixteenth Street, they have cut ofT two loads a day, it means 
two tri})s a day less; that if a truck was hauling all day, it 
would lose two trips, they make six now instead of eight; 
that they have made six trips with their trucks h<*tween 
(Jeorgetown and Takoma Park, six trijis a day, when they 
are hauling all day; that witness dispatches all these trucks 
and knows for a fact that they make six trips a day at this 

time; that he cannot sav how manv davs since Januarv first 

• • • • 

liis trucks have made six trips, but could do so from his 
re(*ords; that he do(‘s not know the mileage from his estab¬ 
lishment to Takoma Park and back, it takes three-quarters 
of an hour to an hour and a half; that they o|)en at six in 
tin* morning, and it dejiends on where they are hauling as 
to how late they get in, as late as eight or nine or ten o’clock. 
On redirect (‘xamination witness testified that thev haul 
into Maryland and Virginia also. 


Clarence H. Smallwood, a witness for the defendant, 
being duly sworn testified that he is a builder and realtor 
in tlie District of (’olumbia constructing dwelling houses 
and apai'tnients, and has been engaged in that business 
about twelve years; that he uses trucks in his hauling busi¬ 
ness, and the one operated by the defendant belong(*d 
21] to him; that he was engaged in the erection of a build¬ 
ing at Sixteentli and Decatur; that he did not haul 
all of his materials ])ersonally, but had to pay for all that 
were hauled; that the existence of the regulation in ques¬ 
tion and a com])liance with it decreases the facility with 
whicli building materials can be transported from, say, the 
sand whaiv/ to Sixteenth and Decatur; that it increases the 
cost of a ti’uck load of sand one dollar per load and delays 
and renders more difficult the construction of houses in the 
neighborhood of Sixteenth and Decatur Streets; that this 
is due to the difTerence in haul, a longer route and more 
difficult route to travel, it slows up the trucks; that witness 
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refers to a route to keep out of trafTie and not eiulaiiger the 
lives of people and not eoiniuji: in eoiitaet with many street 
cars, he would say started at Washini^toii (’ircle, over near 
Georgetown, going east on K to Vernioiit Avenue, out Ver¬ 
mont Avenue to Sherman Avenue, into New llamjisliire 
Avenue, thence Georgia Avenue to Decatur, and west on 
Decatur to Sixteenth increases the distance about one and 
three-tenths miles; that witness made the measurements of 
that route with a speedometer on an antoino])ile and it may 
vary one-tenth of a mile; that the added distance increases 
the cost one dollar a load; that to witness’ mind a route to 
kee]) out of trafHc anti not endanger ])edestrians and to 
avoid street cars to a minimum would be, for instance, 
starting at Washington (’ircle, out K Street near Pennsyl¬ 
vania Avenue, east on K to Vermont Avenue, Vermont 
Avenue on nj) into Sherman Avenue, Sherman Avenue into 
New Hampshire Avenue, New Hampshire Avenue into 
Georgia Avenue, through Georgia Avenue north to Decatur, 
and east/ on Decatur to Sixteenth Street, which increases 
the distance by measurement of the speedometer on a Bnick 
car one and three-tenths miles over the route that von would 
take by going u]) Sixteenth Strecd; that to witness’ mind, 
the route through (’ham])lain Street to Kaloraina Koad, 
east on Kalorama to (’lifton, making a jog across 
24 Sixteenth Street, then out Fourteenth Street, would 
be somewhat shorter, but would delay tlie trucks 
longer, possible ten or tiftciui minutes, on account of the 
])resence of more trathe mornings and afternoons, and about 
as bad between times; that that route has more hills on it, 
is a more round about way on dilTerent streets; that he 
measured that course also and it would be about the same, 
that route would increase the distance about half a mile; 

that on the Georgia Avenue route thev do not hit anv heavv 

* • • • 

grades until they reach Decatur from Thirteenth to SIx- 
teenih, a grade around eight ])er cent, a little less or a little 
moi*e; that Buchanan is where the busses stop, then comes 
(’rittenden, and then Decatur. On cross-examination the 
witness testified that defendant Smallwood does some* truck¬ 
ing for him; that he was his general superintendent wlnm 
arrested; that the witness Lowe does hauling for him at 
times, but was not working for him or delivering building 
materials on that job; that the house he was building was 
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for Clarko OriHitli; tlial in tliat liouso tlioro are tliroe hun¬ 
dred and fifty tlionsaiid liriek, a truck hauls apiiroximately 
two thousand brick, and the increased cost of delivery will 
he about one hundred and seventy-tive dollars ($175), and 
there were about the same amount of truck loads going 
there of sand and other materials, the total increased cost 
would he about three hundred and fifty dollars ($550); that 
if they don’t nse their own trucks, the truck iieople simply 
add the increased cost to them, and they generally pay it; 
that a truck costs five cents a minute, and a delay of ten 
minutes going and ten minutes coming costs a dollar a load; 
a tiiu*k will travel on an av(‘rage of not over eight mih's in 
the city streets, and taking the distance between three and 
five-tenths and four and eight-tenths, it is one and three- 
tenths, and the truck will he delayed over ten minutes; if 
vou take the shorter route stated hv the witness Smallwood, 
the distance is about half a mile, hut if you take the 
25 longer route, the trucks are delav(‘d fifteen to twenty 
minutes; that he does not know how long it would 
take to go over Sixteenth Street; that he knows how fast 


the (rucks move, even on a country road, and it would take 
t(‘n or fifteen minutes longer by taking (he o(her two routes 
rather than using Sixteenth Street; that if this regulation 
were not in effect they wonld start at Washington Circle, 
out Twenty-second Street to Xew Hampshire A\enue, out 
X(‘w Hampshire Avenue to Sixtecnith Street; that there is a 
one way sti'eet at Sixteenth Street aiid C, and they would 


go light straight out Sixtecmth and wonld hav(‘ hut three 
traffic lights to interf(‘re with them; that they would have a 
gra(h‘ on Sixtecnith Street, hut the grade on Decatur from 
Thirteenth to Sixtemith is a])proximately the same thing, 
might not he (piite as much, hut the time of going u]) would 
he about the same; that he would say the grade on Six¬ 
teenth is around nim* ])(‘r cent, eight and one-half, in that 
neiglihorhood, just his opinion; that the grade starts at 
f^oiada Avenue, I'ight north of Florida Avenue, and he 
judg(‘s it stops about a block north of that ajiartment house, 
around three blocks; that he would say the grade on Six¬ 
teenth Street is a fraction heavier than on Decatur from his 


])ersonal observation in driving over the street; that some¬ 
times they have a traffic officer stationed at the intersection 
of Columbia Road, Sixteenth and .Mount Pleasant Streets; 
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tliat tlicrc* is (jiiitc a lot ol’ traflic lliero aiul a salVly zone 
about two liuiidred t’e(*t loiiir; that Ilai’vard Street is riiclit 
south ot* tlie iiiterseetion of Coluiiibia IJoad, east of Six¬ 
teenth Street and Mount Pleasant Streets, comes in there, 
but does not int(‘rfere with tratlic ,iroin,i>: north and south on 
Sixteenth and Harvai'd Str(‘et- coiniiiir around there, but 
that is to the west of Sixteenth Str(*et; that Columbia Hoad 
cuts across Sixteenth and is a one way street iToinir west, 
and Harvard Street is a one way stre(*t VToiiii; east; that 
defendant’s truck had to ])ass those ])oints ,e:oini!: out Six- 
temith Sti’e(‘t: that he arrives at the dollar added 
20 eost ])er loa<l from the time it takes a truck to <;o a 
tciven distance; that a truck delay(‘d oin* minute is 
five cents, a truck delay(‘d tcMi minutes coinin*,^ ainl iroini? is a 
dollar, in other words, a truck costs twenty-four dollars a 
day or three' dollars an hour, that is what they have to ])ay 
for th(*m; that the* cost of a truck is thr(*e dollars an hour; 
if vou take a truck out and it takes one hour to do the work, 
it will cost three dollai’s, if it take's two hours, six elollars; 
that witne'ss oidy e)))e*rate‘s e)ne* true*k himself and thinks 
the*y have a .i^overne)r ein it that limits the spee'd te) iwe*lve 
miles an he)ur. On re‘e*ross-e*xamination witness testified 
that he elid not know whe*the*r it was a fact that if a ^oveiaior 
is place'd upon a truck it contre)ls the sjiee'el only whe*n it is 
on leve'l irrounel; that if the truck with a eoverne)!* on it is 
])roe*ee*dinir down ^rade* with the clutch release'el, it can ^e) 
faster than twe'lve mile's an hour: that he' is not conpx'tent 
to say whethe*r it w(Mild ixo fastei* than twe'lve' mih's an hour 
with the clutch re'lease'el. On I’e'elire'ct examination witness 
was aske'd tiu' elitVere'nce* betwe'e'ii Sixte'enth Street above 
P^loriela Ave'iiue and Decatur, and re])lie'd that Sixteenth 
Street is macaelam, that De'catur at the ]>resent time has 
some few Imles in it, but he would say tiie macadam on De¬ 
catur Stree't weeuld heehl U]) the truck; that De'catur Street 
at Sixtee'iith Street is not as wiele as Sixte'enth Street. 

AVitiD'ss was tin'll aske'el bv his connse'l if vein ceiuld trave'l 

• • 

as rapielly within the s])e'e'd limit e»n Fourteenth Street 
where the car lines are as he could on Sixteenth where there 
was no e*ar line*; to whie*h (|U('stie)n e'ounsel for the District 
objecte'el. whie*h obje'ctiein Avas by the court sustaineel, to 
which action of the* cenirt counsel feir the elefe*nelant then anel 
there askeel anel was allowe'el an exception. Witness further 
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testified that in diivin<»: nortli on Sixteenth Street from the 
junction of Florida Avenue, the ^rade starts to increase 
just a little north and j*()es up ])ast the Meridian Mansions 
to the to]) of the .i»rade; that ijp Sixteenth 

27 Street yon start to i»(> down i^rade it’oini;* north from 
Monroe Street or Fnlho*, he does not know which 
street it is, he thinks th(‘ (iro]) stalls alon.ij: about Monroe 
Street, or just a little bit north, j;()ini»: north on Sixteenth 
Street down to the brid<^e, and thereafter yon have to climl) 
a t»rade; that startini^ at the bridjre ^oin^- north he would 
say there is a <>rade around liv(* and one-half per cent; that 
it starts to drop as you .t;o north about (h*ittendon Street; 
that from the bridi^e |L:oin,i»- north yon have to i(o ii]) ^rade to 
possibly (h*ittend(‘n Stre(‘t and it starts to drop ^oinji: north 
toward Bla^den Avcnine; that th(‘re is a .u:rade lioinii: north 
on Fourteenth Street, north of Park Hoad, heavier than 
the Sixteenth Street .ii:rade; that he says this with ref(M*ence 
to his observation in drivinir an automobile over those 
streets. 


Bernard Mullen, a witness on behalf of defendant, 
beinii: first duly sworn, t(‘sti(i(‘d that he is in the contract- 
iipa: business and o])erates about thirty-two motor vehicles 
eqnip])ed with solid tires, and hir(‘s in the neighborhood of 
fifteen to twenty most every day, and is o])oratin<j: around 
tiftv or sixtv trucks; that he iisi'd to do haulin<»: in the 
nei^i*hborhood of Sixteenth Str(‘(‘t from II to Colorado 
Avenue, but cannot do so now on account of the laws; that 
he has to comjily with th(‘ law and has not been on Six¬ 
teenth Street; that where he had two trucks he now has to 
j)ut on three to tako care of that haulini;’ on account of 
reroutin<*‘, it takes three to do the work of two since the 
promulgation of this regulation because they have to go 
around streets and keej) off of Sixteenth Street; that he 

bases that conclusion on the fact that he has thirtv trucks 

* 

and is routing them every day, six days a week and keeps 
pretty good track of them and knows just what he has to 
do; that he has to route his trucks on car lines by reason 
of this regulation with reference to Sixteenth Street, most 
of them have to use Fourteenth Street because the grade 
is too heavy on Fift(‘enth and Thirteenth and they 
28 have to use Fourteenth Street and Georgia Avenue 
or Sherman Avenue; that on Fourteenth Street and 
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Georgia Avoiiuo they liavt* the car lines to coiiteiul with; 
tliat ill saviiii!: he lias to use thnn* trucks where two formerly 
(lid the work, he refers mostly to tlu* northwest section; 
that Rhode Island Avenue is included in the re.i;Tilation in 
addition to Sixteenth St reed and that Avenue will, in a 
few months, alTc'ct his hanlinii: when he starts a little 
work in the northeast, two or three months later; that in op¬ 
erating the trucks on car line streets it takes lon^(*r to make 
a load because they have to stop so often; that the trucks 
that he op(*rati‘s are heavy dump trucks, live ton (‘apacity. 
On cross-examination the witness testilied that defendant 
Smallwood works for Mr. i\ 11. Small and Mr. Lowe has 
trucks workini^ for witness; that they do not kee]> track 
of <i:rades very W(‘ll, wlnniever th(*v have a job rtMjuirin'j: 
them to ^o n]),i;rade they e:o the shortest jiossihle route to 
the dnmj), that is what th(‘y try to do; that he does not drive 
the trucks himself hut ])ays the hills of the trucks, buys the 
f^asoline and in that way ke(‘ps a record of it ; that he ar 
rived at his conclusion lH‘canse of the hills ])aid for iraso- 
line and hnyini; the tires; that yon could not make it u]) 
the Thirteenth Stivet lirach* with a five ton truck load(‘d 
and could not make it up Fiftcumth Street with a hiu: load, 
'file witness was tlnm asked what is the irreatest i^rade that 
your truck will travel loadi^d, to which (piestion counsel for 
def(‘ndant ohj(‘ct(‘d, which ohj(‘ction was by the court over- 
i‘nh‘d and an (‘xception was ask(*d and not('d for defendant. 
Witness t(‘stili(‘d in i(‘S])ons(‘ to the (jnestion “What is the 
greatest urade your live ton tnu'ks fully loaih'd ])nll?" that 
they had never tri(‘d that: that they tri(‘d to ])ick th(‘ best 
available streets and tlie shortest ront(‘ to i^o, and his an¬ 
swer is that lu‘ do(‘s not know, do«\s not consider himsedf an 
expert on that subject ; that they have rerouted their trucks 
since the ri'irnlation went into etTc'ct: that before the re.ufula- 
tion went into elTect on Sixtemith Street, when he used to 
send two trucks he now has to send three lu'cause he 
2!) has to reront(‘ them to kee]) otT of Sixteenth Street; 

that h(‘ has not ke])t any (‘xact ivcord to show the cost 
of deliveries on Sixteenth Strt‘et and the s])e(‘d of his trucks 
on that str(‘(‘t hefoi-e the reiiulation went into etYect and as 
compannl with other streets to which he has rerouted them, 
hut one triu'k costs $24 a day or $.‘1 an hour and by nsins; 
three instead of two, that is $24 a day more, it would be 
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hard to up a record on that; tliat he does not know 
whether lie could make the distance in lesser time or greater 
time by traveling Sixteenth Street because he has not tried 
that street since the regulation became effective, and for 
that reason also he does not know whether it would cost any 
more or less or whether he would be stopped any more or 
any less. Asked by the Court whether, in considering 
Sixteenth Street from the viewpoint of desirability, he 
looked u])on it as the ideal street or route in traveling north 
as comjiared with the others, witness replied “It is the 
shortest route from the sand yard in Georgetown, and a 
good deal of the hauling is done from Georgetown;” that 
from his point of view Sixteenth Street is the ideal route, 
up Xew Hampshire Avenue and Sixteenth Street; and asked 
by the Court whether, if he did not have Sixteenth Street, 
he would consider Fourteenth Street as being practicable, 
witness replied: “It is not as good. You have a car line, 
and you have more sto])s to make on Fourteenth Street on 
account of the car liiu*; and then there is a lot of women and 
cliildren on the street, and there is always bound to be more 
accidents.” 

Warren F. Brenizer, a witness for defendant, being 
first duly sworn, testified that he is a contractor in the 
building of sewers, streets and heavy foundations and 
st(‘am shov(‘l work, and operates solid-tired trucks and com¬ 
mercial vehicles; that he owns fourteen and has an interest 
in a firm that own about fortv more and hires a great many 
in addition to that; that he is engaged in hauling with 
commercial trucks, onlv does not hire them out to 
do other ])eo])l(*, he liii’es other trucks but does not hire 
his own; that he has been operating trucks nine or 
ten years and was familiar with the operation of trucks 
in the City of Washington prior to January 1st and before 
the ])romulgation of th(‘ regulation on Sixteenth Street; 
that since the ])romulgation of that regulation he has had 
to use other streets; that at the present time he is doing a 
job at 15th and K Streets, and under present conditions 
would have to go out Fifteenth to ^lassachusetts Avenue, 
up and out Massachusetts Avenue to Connecticut Avenue, 
he means he is not permitted to go on Sixteenth Street and 
Massachusetts Avenue; that speaking of this regulation as 


4—4498a 
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it relates to Sixteenth Street it makes a dilTerence of about 
one truck out of about five or six in a (lav's work because 
you cannot f^o out Sixteenth Street and have to dod.‘i:e 
around other streets, and if vou did not have to d(» that vou 
would save about one truck out of about five or six. And 
thereupon the defendant rested. 

Rebuttal Evldrtue. 

Joseph C. Elbert, bein«: first duly sworn, testified for 
the District of ('olumbia as follows: 

That he is computinij: (‘ii.trineer with the District of 
('olurnbia and has (‘xaniiiu*d the tirade ])lats in the oHici* 
of the Knirineer of Highways with a view to (hdiMTuininu: 
the ufrades of certain streets; that ('hamplain Stnnd from 
Kalorama Koad is, 30S feet north of Kalorama Hoad, and a 
ufrade of 2.08, and, .*108 tVet north of Kalorama Hoad to 
Kuclid Street is .’).().*)() per c(‘nt; that Kalorama Hoad from 
('ham])lain Avenue to Ontario Hoad is 2.4 ])(‘r cent; from 
Ontario Hoad to Seventeenth Street is .*>.1 ])er emit, and 
from Seventeenth to SixtcHuith Street is 2..'); that SixtiHMith 
Stre(‘t northward from Florida Aveiiiu* to Belmont Hoad 
is 0.2 ])er cent, and Belmont Hoad to (Miapiii is 4..‘»8 ])er 

c(*nt, and from th(‘r(‘ to Hinev Branch bridu:(‘ it vjiri(‘s from 

^ • * ' 

to 2 per c(‘iit; that on Fifteenth Str(‘(*t from Florida 
Avenue to Fuclid or to a ])oint three hiindrc'd feet 
.‘)1 south of (4ia])in there is a Id ])(*r cent .irrade, and 
thive hundr(‘d feet south of Chatiiii, he thinks about 
three hundivd feet, there is an 8.2 per (HMit tirade and two 
hundn'd feet of it is 4.2 ])er c(*nt aiul then from ('hapin 
northward four hundred feet there is one ])oint .‘1.4 ])er cent 
and from the point four hundred feet on north from (Miapin 
to Euclid 2.8 ]K‘r cent; that the j^rade on Fourteenth Street 
from Florida Avenue uji to (difton is 4.2 ])er cent; that the 
^rade on Thirteenth Street from Florida Avenue to Flifton 
is 10.21; that the irrade on Eleventh Street from Florida 
Avenue to Clifton is b.d; that the urade on Sherman Avenue 
from Barry place to about 200 feet south, the irrade is about 
2.8 ])er cent, and from there on about 1.0 txu* cent; that 
('olumbia Hoad from Connecticut Avenue to Wvomintr Ave- 
line is 4 ])er cent; that Decatur between Fourteenth and Six¬ 
teenth to the bridire is 0.74, the Piney Branch Bridire, part 
of the grade is 6.75 and part of it is 1 per cent; that Six- 
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teeiitli Street from Pinev Branch Brid«:e north and south 
from tlie bridge is 2 per cent; that he does not know of any 
grade in the northwest section of the city, or coming through 
and on the way to Takoma Park that is 35 per cent or a 25 
per cent grade; tliat the grade on Decatur Street from 13th 
to Ogden Avenue is 11 ])er cent, and from Ogden Avenue to 
lltli Street is 5.9 per cent; that the grades given by liim 
were taken otT of the ])lat books or from copies in his 
office, and he knows nothing about the approaclies to tlie 
grades or tlie difficulty in negotiating tlie grades, he just 
took those figures from the books iu the office and that is 
all be knows of the situation. 


The witness I. C. Moller, being first duly sworn, testi- 
ti(‘d for the prosecution as follows: 

That be is Assistant Director of Traffic and Traffic Fhigi- 
neer and bas been sucb for about four years; that be is 
familiar with tbe streets of tlie District of Columbia, in¬ 
cluding Sixteentb Street, from II Street to Colorado Ave¬ 
nue; tbat under tbe Act of Congress authorizing the 
32 Director to designate and establish certain arterial 
highways or boulevards; Sixteentb Street is a boule¬ 
vard from II Street to I" Street, and from U Street north 
to Alaska Avenu(‘ an arterial highwav; that there are elec- 
trie traffic signals on Sixteentb Street from II Street to 
Florida Avenue. And tbereuiion the following occurred: 


“ Bv Mr. Thomas: 

“Q. State how those lights are regulated! 

“Mr. Whiteford: If your Honor please, I object to that 
as being immaterial. 

“The (Vinrt: It is a mechanical thing, isn’t it! 

“Mr. AVhiteford: I do not see how that regulation is a 
])art of this question. 

“The C’ourt: I do not think that will help us any more 
than a wbol(‘ lot of things already in. 

“Mr. Hart: It concerns the movement of traffic and the 
ex])edition of traffic. I would like to get that in on the 
question of the reasonableness of the regulation. 

“The (V)urt: You can in that shape, and we will see if it 
does at all; T will let it go in for that purpose. 
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“Mr. Whiteford: Your Honor will allow us an excep¬ 
tion? 

“The Court: Yes, you may have it.” 


Witness further testified that those li.s:hts are operated 
propfressively so that enterins^ Sixteenth Street at II you 
will come upon a irreen sipial at I and a^ain at K Street; 
there will be a red siirnal at L and M, and then irreen siir- 
nals at Scott Circle and then rod signals at T and Q and 
green signals at R and S and red signals at T and V 
and green signals at V and Florida Avenue; that those sig¬ 
nals are timed thirty-five seconds in each direction so that 

at the end of everv thirtv-five seconds the signals alternate, 

• • ^ 

the signals green with red, and those red with green, and 
traffic which is started on the green signal at I Street 
progresses through and by the time it reaches the signal at 
L Street that signal is changed from red to green; that for 
two blocks up to L Street a speed of fifteen miles an hour is 
sufficient to accomplish this because those blocks are very 
short; that from there on out to the end it is neces- 
33 sary to maintain a speed of from twenty to twenty- 
two miles an hour, and in case you ex])erience a delay 
you have to speed up a little bit more than twenty-two miles 
an hour for a second or two in order to run with the sig¬ 
nals. The witness was then asked by counsel for the ]>roseeu- 
tion whether a machine going the s])eed of six or eight 
miles an hour could make a continuous run fnnn H to V 
Street, to which (luestion couns(‘l for ilet'cMidant objcwgetl, 
which objection was by the Court overruled and to which 
action of the court counsel for defendant then and theie 


asked and was allowed an exception; and in res])onse to said 
question the witness Avas permitted to and did answer 
“Xo.” itness further testifi(*d that the ])ur])os(‘ of an 
arterial highway is to reli(*ve cf>ngestion aTid lead traffic 
smootblv from (*ongested sections of the citv to tin* ontlvii]'** 
districts and to des])atch it in the least ])ossible time with 
the least possible danger to ])eo])le and otlun* traflic; that 
Sixteenth Strc'et as now constru(*ted answ(*i*s that re<|uire- 
ment; that he is familiar with Sixteenth Stre(‘l north of 
Florida Avenue and with Sixteenth Street and Columbia 
Road; that Harvard Street and Columbia Road cross Six¬ 
teenth Street a very short distance apart; that Harvard 
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is a one-way street east and Columbia Road is a one-way 
street west; that ^It. Pleasant comes in from the north, and 
the south-bound traffic on Mt. Pleasant blends with the 
south-bound traffic on Sixteenth Street; that there is a safety 
j)oint in the middle of Sixteenth Street, a ])lanted space, ap- 
jiroximately 250 feet in lene:th; that there is a traffic officer 
at that point at times, suj)|)osed to be there from 8 A. to 
midnight, but the traffic officer is not always available; that 
Sixteenth Street from Florida Avenue to Park Road is ap¬ 
proximately 54 feet wide; that he did not have the exact 
width of Fourteenth but it is wider than Sixteenth Street, 
from Florida Avenue up to the to]) of the hill, almost to 
Park Road, Fourteenth Street is over 55 feet wide. On 

cross-examination the witness testified that he is a 
54 traffic engineer, and before he became Assistant 

Traffic Director he was in change of the field for a 
number of vears for the United States Rureau of Public 
Roads, in chari^e of all kinds of traffic, makinu: surveys and 
analyses of traffic and proinotinu; conditions for road build- 
in«:, field service; that he has built roads too, but not for the 
Bureau of Public Roads; he was fi(‘ld manatrer for the TTioh- 
way Trans])ort Service of the Bureau of Public Roads on 

the Tlii»hwavs Commission and was stationed one vear in 

* • • 

^lassachnsetts and one in Pennsylvania: that while he was 


in Massachusetts they were inakini** a coin|)lete survey of 
ti’affi«* conditions, (“stablisluMl stations all oven* the State and 


sto])])(‘d all v(‘hicl(*s cominn* by those* stations, wei,i*h(*el all 
(‘oninu'rcial ve'hicles to dete‘rmiin‘ wiiat thev were carrvins:, 
whe're they wei’e comini*; from anel where they were ^^oino: 
to, <rot a comple‘te‘ history of all ce)mme*rcial traffic, anel as 
to ])assen,ue‘r cars they irot a history of e‘a(‘h ])assenu:er car 
te)o, and all that information was tabnlateel and brou,u:ht into 
the* Bui’e*au of Public l^oads anel maele the* basis of i’e])orts 
to the State* Tliuhway l)(*])artnients fe>r the various states 
in whiedi the* we>i‘k was denie; that he eliel not ])e*rsonally 
ce)nnt the* vai’ions ve*hicle‘s that passeel those ])laces anel fiiiel 
e)ut whe*re* they were* cominir from anel iroini^ te). but that 
ce)untinu: was eloiie uneler his supervision. Askeel where he 
i>ot this worel Fn.u:ineer” that he called himself, witness 
re])lie*el: was a colonel anel en<>:ineer in Paris for five 


years” not on traffic, but he now holels the position of 
Traffic Engineer, that is his official designation, and as a 
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matter of fact his education was 


architectural. 


Witness 


further testified that the lii^hts on Sixteenth Street off 
and on two blocks at a time every thirtv-five seconds, and 
that was the traffic regulation the first of January, the last 
one was proinulirated subse^juent to January: that the first 
liirlits install(‘d were chaniri'd from irreeii to red and from 
red to .ij:reen to make it continuous from H Street to Florida 
Avenue. Witness further ti‘stified that with the lights 
timed at thirtv-five seconds an automobile has to 
3.") travel at a])i)roximat(*ly thirty-live mil(‘s an hour but 
that speed is r(*irulated under the block; that the 
trucks were not exclud(‘d from Sixteenth Street on account 


of tin* liirhts, but the trucks could conpily with the order of 
th(* liirhts to st«>]> ami tro: that tlu* trucks would not be able 
to avail tlumiselves of the pi'o^ia'ssive system of liirhts to 
be abb* to travel throui:h without a stop bei*ause tlu' trucks 
at th(* rate of sp«M‘d at which th<‘V travel could not make the 
conditions calh‘d for in the reirulation; that the reason is 
that an automobih* oi- motor vehich*. any ty]K* of V(‘hich‘ to 
travel with tlujse lights, has to spe(*d u]), travel at a speed 
approximat(‘ly tw(*nty-two mih's an hour; that it is against 
the law for a truck to travi*! at that speed; that tin* speed 
of trucks is fL\<‘d bv the Director of Traffic, and there was 
a city wide inhibition airainst s])eed in exc(‘ss of fifteen 

mih‘s an lu)ur for vehicl(‘s of this character before January 

• 

1, lfi2f). Witness furtlu‘r t(‘stiti(‘d that the o])eration of the 
lights on Sixteenth Striu't has been chaiiued from time to 


time as in his judirment would lu st (‘xpedite the handlin.ir of 
traffic and they are (‘mhuivoriuv: to urow by experience 
as tlu‘y o])erate tlumi; that siu(*e the liirhts w(*re instalhul 
no (‘xp(*ri(‘nce with r(*sp(‘et to tlM‘ o])eration of trucks on 
Sixteenth Stnud has Iuumi ])ermitt(Ml; that these traflic liirhts 
on Sixte(*nth Strcu't uo out at midiiiirht, but the reirulation 
oj)erat(‘s on throuirh tin* uiiiht, twenty-four hours a day; 
that tlu‘ liirhts run ov(‘r to Florida Avenu(‘: that the op(‘ra- 
tion of th(‘ traflic liiihts on Sixtecmth Stnu't has nothinir to 
do with the prohibition of trucks on that street; that he has 
opt‘rat(*d trucks in the c >ntra<*tinir busiimss. road buildinir 
business, buildinir of roads in Maryland and Massachusetts 
for himself: that he has operated them in the city but not 
in the city of Washinirton, o]ierated them in Cleveland five 
years airo, ojierated them for other ])eo])le. On recross-ex- 
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amiliatioii witness toslitiod tliat when he said Fourteenth 
Street was wider than Sixteenth Street, he meant the street 
from curl) to curb; that of course Fourteenth Street 
36 does not look as wide as Sixteenth Street but von 
have the street car tracks on Fourteenth Street; that 
the street car tracks do not considerably slow up and con¬ 
gest traffic; that up from the car barn on Fourteenth Street 
for a considerable distance north there is (piite a wide cob¬ 
bled .‘‘Utter alon.u: tlii‘r(‘ and also from Park Poad south 
there is a brick i*ntter verv n(‘arlv three feet wide. Witness 
was then asked bv th(‘ (^)ln•t: “That takes olT from the 
s])ace available for v(‘hicular traffic P’ and answered “Not 
the part south of Park Koad. The cars can park over it;” 
that cars could drive over it if cars aren’t i)arked along 
there, it is a ])ei*fectly (‘viui <:ra(h‘, not much gi’ade there at 
all and there are no difficullies ex])erienced in driving over 
it, he thinks anyone could di-ive over it; that the presence 
of street cars on Fourteenth Street do not have a tendenev 
to congest the traffic with the amount of traffic on Four¬ 
teenth Street; that you have to sto]) fifteem feet behind 
every street car wlum they conn* to a sto]), but there is not 
enou.gh traffic to be* worri(‘d about; that in fact anv vehicle 
sto])])ed is d(‘lay(‘d; that natui’ally tin* ])i-(‘sence of street 
cars and their ojx'ratiou on Fourteenth Sti*(‘et slows traffic 
down when a veliic'h* is sto])])(‘d; that trucks have to sto]) 
when they ai’e op(‘ratiiig Ix'hiiid str(‘(‘t cars; that he does 
not know whether stre(‘t cars are o])e]‘ated in the rush hours 
on Fourt(‘(‘uth Sli’(‘(‘t, o!) wbat mi«Iway; tliat he does not 
have anything to do with tie* Public* Ptiliti(*s Commission. 


And thereu])on counsel for (h'fendant offered certain 
written recpiests which said r(*(jU(‘sts ]*ead as follows: 


37 


Xo. I. 


3 he deteiidant Fston Smallwood rcMpiests the court to 
rule, as matter of law, on the* information and the testi¬ 
mony herein, that Clause* (uc). Sec. 13, Art. XI, of the 
Traffic and Motor Vehicle Pe.gulatious for the District of 
Columbia, under which this ])rosecution is had, is void, be¬ 
cause the same was made*, ado])ted, and promulgated with¬ 
out authoritv of law. 
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lirqursf Xo. II. 

Tlu‘ (lefiMidniit Kston Sninllwooil rociucsts the court to 
rule, as niatt(‘r of law, on the information and the testi¬ 
mony hen‘in, tlmt (Mause (r/c). Sec. l‘». Art. XI. of the 
Trafiic ami Motor Vehich* l\(‘i;ulati()ns for the District of 
Columhia, under which this proscHUitiou is had, is void, 
because the same is unreasouahh', arbitrary, and dis- 
criminat{>ry in its terms and operations. 

I\cqfirst Xo. III. 

The defendant Kston Smallwood reipu'sts the court to 
rule, as matter of law, (ni tin* information and the testi¬ 
mony herein, that (’lansi* (ar). Sec. 1.‘), Art. XI, of the 
'rraflic and .Motor V('hicle Weiiulations f(»r the District of 
Kolnmbia, nmhu’ which this ])ros('cntion is had, is void, be¬ 
cause tin* “Distiict of Columbia 'rratlic .\ct, l!>2r)," is nn- 
constitntional and void, in so far as tin* same att(‘mpts to 
authorize the Director of TraHic and oi* the Commissionei’s 
of the District of Columbia, to (hdine what acts shall con¬ 
st itnt(‘ ci'imes ami misd(*m(‘;inors and to tix pmialties to bo 
inllict(‘d for the jninishimnit tlunvof. 

lirqursf .Vo. IW 

The th‘femlant Kston Smallwood i‘e<|nests the court to 
rnh‘, as matter of law, on tin* iid'ormation and the 
3S testimony her(‘in, that (Manse (or), St‘c. l‘>, .\rt. XI, 
of tin* Trafiic and M(»tor V(‘hich‘ Ib‘i‘nIations for the 
District of Columbia, nn(h*r which this inoseention is had, 
is void, lu'cansi* tin* sann*, in its t(*rms, a])])rn*s without dis¬ 
tinction to intt*rstate and hn*al ti'allic, becans(* tin* same is 
in conllict with the (Constitution of the United States in 
that it cr(*at(*s a burden cm 1 nt(*i‘stat(* (Comnu'rce, denies 
to citizens the ecpial ])rott*ction of the law, and abridges 
their constitutional rights, ])rivileges, and immunities. 

Hr quest Xa. V. 

The defendant Kston Smallwood re^iuests the court to 
rule, as matter of law, on the information and the testimony 
herein, that Clause (or). Sec. 13, Art. XI, of the Traffic and 
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Motor Veliiele Kogulatioiis for the District of Columbia, 
uiuler which this prosecution is had, is void, because the 
same is in excess of any power which may lawfully be con¬ 
ferred by Congress upon any executive or administrative 
officer. 


And thereafter, on the 21st day of May, 1926, the Court 
Hied herein its written opinion in and by which it was an¬ 
nounced that a finding of guilty had been made by the 
Court; and thereafter, on June 10, 1926, the Court entered 
its judgment of guilty and imposed a fine of Ten Dollars 
($10) or in lieu of the payment thereof ten days in jail; 
and thereupon counsel for the defendant noted an excep¬ 
tion in o])en court to the court’s finding and judgment and 
gave notice of defendant’s intention of applying to the 
Court of Apjieals of the District of Columbia for a writ of 
error. 

When each and every of the foregoing exceptions were 
taken and noted by defendant, notice thereof was given by 
him of intention to apply to the Court of Appeals for a writ 
of error. 

Comes now the defendant in his proper person and by 

counsel and prays the Court to sign this bill of ex- 
39 cej)tions and the same is signed and settled, now for 

then, and made a ])art of the record in this cause 
this 21st day of June, 1926. 

(Signed) GEORGE H. MACDONALD, 

J udge. 

Satisfactorv to District of Columbia. 

(Signed) EDWARD W. THOMAS, 

Asst. Corp. Counsel. 

Satisfactorv to Defendant. 

(Signed) ROGER J. WHITEFORD, 

B., 

(Signed) H. S. BARGER, 

Attys. for Defendants 

A true copy. 

Test: 

F. A. SEBRING, 

Clerk Police Court, D. C, 


5-^98a 
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40 [ Hiidorsod:] i'opy. Xo. 28,04!). District ot* (\)- 
liinihia vs. Kston Smallwood, DotViidaiit. Bill ot* ex¬ 
ceptions. Ko^er J. Wliiteford, Lawyer, Washiiiirton, D. C. 

41 ^ 

Ill the Police Court ot* the District ot* Columbia. 

Xo. 28,04!). 

District of ('olu.mbia, PlaiiitilT, 

vs. 

Hstox Smallwood, Defeiidaiit. 

M rworanthnn. 


Defendant has (piestioned the validity of Section 13ac. of 
the Tratlic and Motor Vehicle He.i»:ulations, on the ground, 
amontr others, that it can be sustained onlv bv so constru- 
ini>: the District of C'olumbia Tratlic Act, l!)2r), as to briii!^ 
it into conflict with the well recoi»:niz(‘d rule against the 
delegation of le«:islative power. 

Bearing- in mind that such a rei»ulation should relate to 
matters indicated and authorized by (\)ni»ress, and that 
the jieiialty likewise should be fixed by Coni*:ress, it would 
aj>p(‘ar the reticulation in epiestion should be sustained. 

The Traffic Act, Sec. (> {h) authorizes the Director to 
make reasonable regulations with res})ect to e(pii])ment of 
vehicles and such other regulations with resjiect to the 
control of traflic in the District not in conflict with anv law 
of the United States, as are deemed advisable. 

Section 14 authorizes the Director to desii*nate arterial 
highways or boulevards, and Section !) (a) authorizes him 
to iiermit vehicles on such highways to travel at a rate of 
speed greater than 22 miles an hour. 

Section (i (c) ajiiiareiitly recojenizes the possibility 
42 of divertiiijc traflic and closinic streets to traflic as 
consistent with the “control of traflic" authorized 
by Section (> (h), and authorizes such diversion of traflic 
without notice when ])ro])er siicns are ])laced. 

In diverting a class of traflic from Sixteenth Street, with 
certain exceptions necessary for the delivery of goods to 
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j)ro|)crty located on that street, it does not a])j)ear that the 
Director has liroiie outside ot* the held covered hv tiie statute. 

t » » 

Ilavini;- In mind the purpose of C^ongress to provide by the 
establishment of arterial highways or boulevards, for the 
rapid movement of trafiie and relief of traffic congestion, it 
does not api)ear unreasonable to divert heavy, solid tired 
vehicles fi-om such highways except when necessary to de¬ 
liver goods. 

It 1 (“mains to consider whether, having been denied the 
use of ])ortions of Sixteenth Street for hauling by the use 
of solid tired vehi(*les, such traffic is denied access to any 
region or t(‘i*ritory in the Distinct. 

The authorities have ])rovided for the contingency on 
Sixte(‘nth Str(‘et by permitting deliveries to be made by 
using the nearest cross street as the means of approach to 
])oints on the scpiare or section on Sixteenth Street desired 
to be reached. 

l^y tin* exclusion of a kind of vehicular traffic from ])or- 
tions of Sixteenth Street does an insurmountable difficultv 
follow ! The testimony disclosed the practicability of travel 
on anv one of s(‘veral alternate routes. The haul is sonn*- 
what increased in instances, to be sure, but what other 
gri(ivance remains? It is conceded that some grade not 
enconntei‘(*d on the Sixteenth Street route is found in the 
alternative routes. If the Sixteenth Street route did not 
(“xist, the ])ortion of the community atTected would 
43 not think of comjilaining. 

The r(‘gnlation complained of by the defendant is 
anthoriz(*d and r(*asonable. 

The (h'fendant is found guilty as charged. 


(Signed) 
May 21, V.)2G. 


GEODGE n. MacDonald, 

Judge Police Court, D. C. 


44 f Endors(‘d :] Fih‘d May 21, 1926. F. A. Sebring, 
Clerk of Police Court, D. C. 
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45 ^’opy- 

In the Court of Appeals of the District of (Columbia. 

Orijj^inal, Xo. 28!)4P. 

Kstox Smallwood, I Petitioner, 


vs. 


District ok Columbia, Hes])oiulent. 

Assignment of Errors. 

Diirinii: the trial in the court below the court committed 
errors as follows: 

1. The court erred in overrulimi: defendant's motion to 
quash the warrant and the information. 

2. The court erred in the admission and exclusion of (*vi- 
dence touching the unreasonableness of the ree:ulation u])on 
which this prosecution is <>:rounded, as shown by the bill of 
exceptions herein. 

3. The court erred at the close of the case in refusinii; to 
rule as reiiuested in Defendant’s Heipiest Xo. 1. 

4. The court erred at the close of llu* case in refusim; to 
rule as requested in Defendant’s Request Xo. 2. 

5. The court erred at the close of the case in refusimi: to 
rule as reipiested in defendant’s reipiest Xo. 3. 

6. The court erred at the close of the case in refusiiiii: to 
rule as reipiested in Defendant’s Keijiiest Xo. 4. 

7. The court erred at the close of the case in refiisiiij; to 
rule as recpiested in Defendant’s Request Xo. 5. 

8. The court erred in holding the reirulation in (pieslloii 
valid and findin.<>: defendant ‘guilty as cliarued in the infor¬ 
mation. 

D. The court committed other errors a])pareiit on tlii‘ face 
of the record. 


(Siijfned) 

(Signed) 


R()(;kr j. wiiithford, 

H. S. BARDER, 

Attorneys for Petitioner. 
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4r) of the forogoinj; assignment of errors re¬ 

ceived this 20th dav of Julv, 1926. 

(Signed) EDWARD W. THOMAS, 

Assistant Corporation Counsel. 

47 [Endorsed:] Coj)y. Original. Xo. 28949. Eston 
Smallwood, Petitioner, vs. District of Ooliimhia, Re- 
s])ondent. Assignment of errors. Roger J. M'hiteford, 
Lawyer, \Vashington, D. (\ Filed Jnl. 20, 1926. F. 2 V. 
Sehring, Clerk of Police Court, 1). (\ 


48 'Copy. 

In the Court of Appeals of the District of (\)liim1)ia. 

Original, Xo. 2894!). 


Eston Smallwood, Petitioner, 

vs. 

Distioct of Columbia, Respondent. 
Designation of Record. 


Tho Clerk will include in the Transcript of Record herein 


th(‘ following 


1 . 

2 . 

3. 

4. 

5 . 

6 . 


The Information. 

DefendanCs motion to (piash warrant and information. 
Bill of P]xceptions. 

Ojiinion of the Court. 

Assignment of Erroi’s. 

This designation of Record. 


(Signed) ROGER J. MMIITEFORD, 

(Signed) H. S. BARGER, 

Attorneys for Defendant. 


(\>py of the foregoing designation of record received this 
2t)th dav of Julv, 1926. 

(Signed) 


EDMWRD W. THOMAS, 
Assistant Corporation Counsel. 


ESTOX SMALLWOOD VS. DISTDKT OF COLUMBIA 


4f) [ Kiulorsfd:] (’opy. Original, Xo. ‘JSJ41). Hston 

Sinaliwood, Pctitionoi’, vs. District of Columbia, Hc- 
spoiidcnt. Dcsii*iiation of record. Hoircr d. Whiteford, 
Lawyer, Washiiiirtoii, D. (\ Fibul did. ‘Jtt, V. A. 

Sebriiiir, (’lerk of Police Coui't, D. C. 

do T’.xitei) Spates of America, ss : 

The Pri‘sident of the PnitiMl Stati‘stothe Iloiiorahle (Jeor^e 
11. .Ma(d)ouald, diid.ui* of tie* Police (’ourt of the District 
of Columbia, (ireetiiiir: 

Because iii the record aiul ])roceediu,i:s, as also in the 
rendition of the Jud^nuuit of a ])h‘a which is in the said 
Police* (’ouit, h(‘foi(‘ you, l)(*tW(‘en Distiict of Columbia, 
])laintitT, and Kston Smallwood, defendant, Information 
X^o. 2S!4!h a manifest error hath ha])])ened, to the irreat 
damaire of the said defendant, as by his complaint app<*ai's. 
We beiniu: willinir that (‘rroi’, if any hath been, should be 
duly con’ect(*d, and full and spi‘i*dy justice done to tlu* 
])arties aforesaid in this lH‘half, do command you, if judii;- 
ment lu* ther(‘in liivi*!!, that then, under your si‘al, distinctly 
and opi'idy, you send the i-ecord and ])roce(‘dini*s aforesaid, 
with all things concerniinn the same, to the (’oiirt of Ap])eals 
of the J)istrict of (’olumbia, toi-'ether with this writ, so that 
you have the same in the said Court of A])])(*als, at Wash¬ 
ington, within L) days fi-om tin* date ht*n*of, that the record 
and ])roc(‘(‘din.us aforesaid bt*inn- inspected, the said ('oui't 
of A])p(‘als may cause furtlu*r to be done th(*rein to correct 
that error, what of riiiht and accordinu; to the laws and 
customs of the United Stati*s should be done. 

AVitness the Honorable (b'oriiv K. Martin, Chief dust ice 
of the said Court of Ajjpeal s, the Ibth day of July, in the 
vear of our Lord one thousand nine hundred and twentv- 


six. 


[seal.] 


HKXKV W. IIODHHS, 

('U rk of fJn' ('onrf o/ Appeals 

of the Distriet of Coluwbia. 


Allowed bv— 


(JLOKCiK E. MAKTIX, 

Chief Jusfiee o/ the Court of 

Appeals of tJte Distriet o/ Columbia, 
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ol [ Kiulorsed:] Filed Jiil. 10, 102(5. F. A. Seliriiig, 

Flerk of Police Court, D. C. 

52 Ill the Police Court of the District of Columbia. 

United States of America, 

District of ('(tlumhia, ss: 

I, F. A. Sehriui*-, Clerk of tlu* Police (\uirt of the District 
of Columhia, do hereby c(‘rtify that the fore.i>-oiu<>' paii:es, 
iiumhered from 1 to 4.‘» indusivis to 1h‘ true co])ies of ori«:i- 
uals ill causi‘ Xo. 2S!I40 wherein the District of C\)luml)ia 
is ])laiutilf and Fstou Smallwood defendant, as the same 
remain upon the tiles and records of said Court. 

In testimonv whereof 1 hei’euuto suhsci*il)(‘ mv name and 

• • 

afiix the seal of said Court, the City of \Vashiui;ton, in said 
District, this 2nd day of July, A. 1). 1!)2(). 

[seal.] F. a. SFDKIXG, 

Clerk Pitlicc C(tnrt, Dist. of Columhia. 

Endorsed on cover: District of Columhia Police (V>urt. 
Xo. 4498. Eston Smallwood, plaintiff in (‘rror, vs. District 
of (V)lumhia. Court of A])])i‘als, District of (V)lumhia. 
Filed Jill. 2M, 192(5. Henry W. Ilod^es, clerk. 
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Court ot i^peal£(,lit£itrtct of Columfita 

April Term, 1926 
No. 4498 


Eston Smallwood, Plaintiff in Error, 


vs. 

District of Columbia 


BRIEF OF PLAINTIFF IN ERROR 

Plaintiff in PAtot was prosecuted in the Police Court 
of the District of Columbia on a charge of operating a 
commercial vehicle equipped with solid tires on Six¬ 
teenth Street, Northwest, between H Street and Colo¬ 
rado Avenue, particularly between Kalorama Road and 
Harvard Street, in supposed violation of Section 13-ac 
of the Traffic Regulations, page 16 (Record 3.) 

Plaintiff in P]rror, who will be hereinafter called de¬ 
fendant, filed a motion to quash the warrant and infor¬ 
mation on numerous grounds, as appears from pages 
4, o and 6 of the Record herein. After argument and 
consideration of the motion, the same was overruled, 
the defendant was tried on said charge, and after the 
hearing of testimony, defendant submitted to the court 
five written requests for rulings, which requests em¬ 
bodied substantially the same grounds as those set 



2 


forth in his motion to (luash. For the text of said re¬ 
quests see Kecord, pages 31, 32, and 33. 

Following submission of said requests, extensive ar¬ 
gument of the case, and the suhmissihon to, and consid¬ 
eration of, numerous authorities on behalf of the Dis¬ 
trict of Columbia and of the defendant, the Court, on 
May 21, 1!)2(), filed its written opinion (Kecord, j)ages 
34 and 33) finding the defendant guilty, and imposed a 
fine of $10.00, or in lieu thereof ten days in jail. 

For convenience, the several assignments of error 
will be gron])ed and considered under fewer headings. 

AKCUMFXT AND AUTHORITIES 

POINT I 

The Court erred in the admission and exclusion 
of evidence (Assignment of Error, No. 2, Kecord 
page 30.) 

The recoid discloses (Bill of Excei)tions, pages 0 to 
31, inclusive) that it was necessary for defendant and 
other users of trucks in the District of Columbia, in 
order to comply with the regulation in (piestion, to fol¬ 
low longer and more circuitous routes in order to reach 
destinations on Sixteenth Street and other streets 
where the regulation apj)lies; that in following such 
other routes it was necessary for them to, and they do, 
encounter steeper and more difficult grades which can¬ 
not be ])ulled by their loaded trucks with safety or 
apj)ropriate s])ee(l; that on certain of the alternate 
routes it is necessary for them to follow courses on 
which street cars run, such as Fourteenth Street; that 
in following Fourteenth Street the course is more 
dangerous because of the presence of the street cars 
and the heavy traffic; and that it greatly increases the 
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cost of liaiiling to and from points located on streets 
and avenues on which the regulation applies. An ex- 
aniination of the record, (pages 14 and 15), vdll show 
that the court refused to consider testimony from 
truck owners generally as to the hardship and difficul¬ 
ties inflicted by the regulation in question in respect of 
places other than Sixteenth Street; in other words, 
that the court refused generally to treat this case as a 
test of the regulation in its entirety. This, we submit, 
was error on the part of the Court. The Court said: ‘‘I 
do not consider that I have any right to rule here so 
that 1 would nullify this regulation in its broad con¬ 
struction.” (Record, pages 15 and 16.) 

Tlie Court further permitted the witness, I. C. Mol- 
ler. Assistant Traffic Director for the District of Co¬ 
lumbia, to testify in detail as to the operation of the 
traffic liglits on Sixteenth Street and to say that be¬ 
cause of their brief or limited timing, it would not be 
j)ossible for trucks to comply with the movement fixed 
by such timing. This, we submit, was also error. 

POINT II 

In whom is vested the power to make regula¬ 
tions under the Traffic Act? (R. 31, 36, and 1 
and 5.) 

Section 6-a of the Traffic Act authorized the com¬ 
missioners to aj)j)oint a Director of Traffic u)i- 

dcr thv (Jin^ction of the major and superintendent of 
police'' is mandatorily directed to ” perform the duties 
prescribed in this Act,” mid “such additional duties, 
not inconsistent therewith, in respect of the regulation 
and control of traffic in the District, as the commis¬ 
sioners may require.” He next is authorized “to 
make reasonalile regulations with respect to brakes, 
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lioriis, liglits, mufflers, and other equipment, the speed 
and parkin,of veliicles, the re^^istration of motor 
vehicles, the issuance and revocation of operators’ 
permits, and such otlier regidations with resj)ect to the 
control of traffic in the District not in conflict with anv 
law of the Tnited States as are deemed advisable, 
which regulations shall remain in force until revoked 
hv the director with the approval of the commission¬ 


ers. 




The section further ])rovides that “such regulations 
shall l)ecome elTective when adopted and ])romulti:ated 
hv the commissioners in accordance with law,” and 
the ])recise manner in which the rej^ulations are to he 
i^iven effect is then set forth. Prior to the passage of 
the Traffic Act the commissioners were clothed with 
a much broader and more general ])ower in respect of 
the retrulation and control of traffic and the movement 
and disposition of vehicles on the streets, their then 
authoritv havini^^ been derived from the Act of Janu- 
ary 2(5, 1887, and the joint resolution of February 2(5, 
18!)2. This act and resolution are expressly rej)ealed 
by Section l(5-a of the Traffic Act, and it is ])erfectly 
apparent that the Traffic Act is self-executing in so far 
as the adoj)tion, proinuliration, and publication of reg¬ 
ulations are concerned. A reading of Sections fi-a, 
(5-b, and (5-c of the Traffic Act, in connection with the 
repeal provisions found in S(‘ction l(5-a, suggests many 
serious (juestions as to their proper construction; but 
the ])]'incij)al one is, “Who has Congress authorize<l 
to make regulations under the Traffic ActP’ If all 
of the regulations and all the duties of the traffic direc¬ 
tor were, as the Act plainly says, to be made and per¬ 
formed under the direction of the major and superin¬ 
tendent of ])olice, then there is nothing here to show 
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tliat the major and superintendent of police had any- 
thinjj: to do with the makinjj; of the regulation or with 
the j)erformance of any of the director’s duties. If 
tlie regulation should have been made under his direc¬ 
tion, is the same valid, or must it affirmatively appear 
that his direction was i)resent in the making and pro¬ 
mulgation thereof? Again, whose authority is supreme 
in the matt(‘r of making regulations; is it that of the 
dii'ector, or is it that of the commissioners, or is it the 
direction of the major and superintendent of i)olicc, 
or is it the authoritv of all combined, and must thev 
all concur in order to produce a valid and subsisting 
regulation ? 


It was contended in argument below, and doubtless 
will be urged here, that the (Commissioners of the Dis¬ 
trict of (Columhia may look to prior acts to adopt and 
promulgate traffic regulations; but this, we submit, 
cannot be, for all previous acts dealing with traffic are 
exi)ressly repealed. 


POINT III 

Pan (’ongress give to the Traffic Director and/ 
or the (Commissioners the legislative power to dc- 
hne crimes and misdemeanors and to fix the ])un- 
ishment ? (Assignment of Error, No. 5, Record, 
page .‘lb; Recpiest No. .‘1, Record, page 32; Para- 
graj)h 4-1) of defendant’s Motion to (finish. Rec¬ 
ord, ])age 5.) 


We earnestly contend that Congress cannot delegate 
to the traffic director and/or the commissioners, or to 
any other administrative officers, the power both to 
define what shall constitute a crime or misdemeanor 
and to fix the punishment to be inflicted therefor. This 
contention is supported by the following authorities: 
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Ex parte McNulty, 77 Calif. 164, 19 Pac. 237. 

State V. A. C. L. Ry. 56 Fla. 817, 32 L. K. A. 
(NS) 639, note. 

r. S. V. Grimaud, 220 U. S. 506, 55 L. Ed. 563. 

Senate of Happy Home Clubs v. Alpena Co., 99 
Mich. 117, 23 L. R. A. 144. 

Jannin v. State, 42 Tex. Cr. 631, 30 L. R. A. 
(NS) 500. 

Pierce v. Doolittle, 130 la. 33, 6 L. R. A. (NS) 
143. 

In the case of United States r. Grimaud, 220 U. S. 
506, 55 L. E. 563, Congress enacted legislation to gov¬ 
ern the forest reserves, and, in addition to authoriziny 
the Secretary of Agriculture to make reasonable rules 
and regulations for the management and control 
thereof, expressly declared that a violation of such 
regulations should be punished by such fines, etc., as 
are mentioned in Sections 5388 Revised Statutes, 
which, as amended, carried penalties of $500 or im- 
])risonment of not more than twelve months, or both. 
The Secretary ma/le a regulation requiring persons 
to have permits to graze livestock on the forest re¬ 
serves, but defendant did so without first obtaining a 
permit, and was indicted. The lower court sustained 
a demurrer to the indictment, and the Su])reme Court, 
in reversing that action, held that the violation of fJte 
regulation was not a violation of the rule only, but of 
tJic Act of Congress as well, which fixed and carried 
with the violation the prescribed penalty. In the 
course of the opinion. Justice Lamar said: 

''That Congress cannot delegate legislative 
power is a principle universally recognized as vi¬ 
tal to the integrity and maintenance of the system 
of government ordained by the Constitution. Mar- 
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shall Field £ Co, v, Clark, 143 U. S. G92, 3G L. Ed. 
309. 


“It is true that there is no act of Congress 
which, in express terms, declares that it shall be 
nnlawfiil to graze sheep on a forest reserve. But 
the statutes from which we liave quoted declare 
that the privilege of using the reserves for all 
‘proper and lawful purposes’ is subject to the pro¬ 
viso that the person so using them shall comply 
with the rules and regulations covering said for¬ 
est reserve. The same act makes it an offense to 
violate those regulations; that is, to use them 
otherwise than in accordance with the rules estab¬ 
lished bv the Secretarv. * * * 

* » 


“T/jc Secretary could not make rules and regu¬ 
lations for any and every purpose. Williamson 
V. U. S., 207 U. S. 4G2, 52 L. Ed. 297. As to those 
here involved, they all relate to matters clearly 
indicated and authorized by Congress. The sub¬ 
jects as to which the Secretary can regulate are 
defined. The lands are set apart as a forest 
reserve. He is required to make provision to pro¬ 
tect them from depredation and harmful uses. He 
is authorized to regulate the occupancy and use 
and to preserve the forests from destruction. A 
violation of reasonable rules regulating the use 
and occupancv of the propertv is made a crime. 
NOT BY THE SECRETARY, BUT BY COX- 


CRESS. THE STATUTE, NOT THE SECRE¬ 


TARY, FIXED THE PENALTY.” 


Nowhere in the District TrafTic Act has Congress 
said that the violation of any regulation of the Direc¬ 
tor and or Commissioners shall be a crime or misde¬ 


meanor, but Congress has left it, or attempted to leave 
it, to them to say what acts shall be punished, and to 
fix the penalty to be inflicted. The regulation is to 
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fix the penalty, as well as to define the offense, not 
Congress, the only legislative power in the District of 
Columbia. 

The case of United States v. Eaton^ 144 U. S. (>77, 
3() L. Ed. 591, is an illustration of the strict rule ap¬ 
plied to regulations made by executive and adminis¬ 
trative officers. There, the Oleomargarine Act made 
it the duty of Manufacturers of oleomargarine to keej) 
such hooks and record as might be deemed propel' and 
reejuired by the Treasury Department, but the section 
of the Act containing that provision provided no ])en- 
alty for a failure to do so. Section 18 of the Act pro¬ 
vided that, if anyone should do any act prohibited by 
the entire Act, and there was no separate penalty pre¬ 
scribed by the Act for the s])ecific thing done, then the 
person offending should be fined $1,000.00. The Treas¬ 
ury Department promulgated a regulation requiring 
wholesale dealers in oleomargarine to keep books and 
make returns of their business. The defendant (a 
wholesale dealer) failed to comply with the regula¬ 
tion and was indicted. Defendant demurred on the 
ground that the indictment was insufficient in law, and, 
on a certificate of division of opinion by the Judges of 
the United States Circuit Court for the District of 
Massachusetts, the Supreme Court, through Mr. Jus¬ 
tice Blatchford, held that the regulation was in (‘xcess 
of the ])owers conferred upon the Treasury Depart¬ 
ment, that the same was therefore void, and the indict¬ 
ment insufficient. The Court said: 

“7/ is well settled that there are }io comnuni-lau' 
offenses against the United States. (Authorities.) 

‘‘It was said by this court in Merrill v. Jtnies, 
106 U. S. 466, that the Secretarv of the Treasurv 
cannot by his regulations alter or amend a reve- 
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mio law, and that all he can do is to regulate the 
mode of })roceeding to carry into effect what Con¬ 
gress has enacted. Accordingly, it was held in 
that case, under sec. 2505, R. S., which provided 
that live animals specially imported for breeding 
purposes should be admitted free of duty, proof 
thereof satisfactory to the Secretary of the Treas¬ 
ury and under such regulations as he might pre¬ 
scribe, that he had no authority to prescribe a 
regulation requiring that, l)efore admitting the 
animals free, the collector should be satisfied that 
the animals were of superior stock, adapted to 
improving the breed in the United States. 

'"Much more does this prineiple apply to a case 
where it is sought substantially to prescribe a 
criminal offense by a regulation of a department. 
It is a principle of criminal law that an offense 
which may be subject of criminal procedure is an 
act committed or omitted ^ in violation of a public 
law, either forbidding or commanding it/ 

''It would be a very dangerous principle to hold 
that a thing prescribed by the Commissioner of 
Internal Revenue, as a needful regulation under 
the Oleomargerine Act, for carrying it into effect, 
could be considered as a thing 'required by law* 
in the carrying on or conducting of a business of 
a wholesale dealer in oleomargerine, in such man¬ 
ner os to become a criminal offense punishable 
under Section 18 of the Act, particularly ivhen the 
same Act in see. o requires a manufacturer of the 
article to keep such books and render such returns 
as the Commissioner of Internal Revenue, with 
the approval of the Secretary of the Treasury, 
may, by regulation, require, and does not impose 
in that section or elsewhere in the Act, the duty 
of keeping such books and rendering such returns 
upon a wholesale dealer in the article. 

"It is necessary that a sufficient statutory author¬ 
ity should exist for declaring any act or omission 
a criminal offense; and we do not think that the 
statutory authority in the present case is suffici- 
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rut. If Cougrrss intruded to make it an (tjj'ruse 
for u'liolrsale dealers in oteoniargrriue to omit 
to h'i’rj) books and render returns as required f/q 
regulatiiois of the Department^ it frould hare done 
so distinettq i)i eonneetion with an enaetment sueh 
as above reeited. 

“ Ke^ulatioiis proscribed ])y the President and 
by the heads of departments, under authority 
granted ))y I’on^ress, may be regulations pre¬ 
scribed by law, so as lawfully to support acts 
done under them and in accordance with them, 
and may thus have, in a proper sense, the force 
of law; but it does not follow that a thing re(iuired 
bij them is a thing so required by law as to mak<‘ 
the negli'et to d(/ the tiding a eriminal offense in a 
eitizeuy where the statute does not distinetlg 
make the negleet in question a eriminal offense.'' 


In other words. Congress must detine the olfense, 
and j)rescribe the penalty; it cannot leave both the 
delinition of the offense and the naming of the penalty 
to an administrative or executive oflicer. 


In Stuutenburg r. llenniek, 120 V. S., 141, .‘>2 L. Ia\. 
(VMy Hennick was convicted for soliciting orders by 
catalog and otherwise for a Paltimore concern, in vio¬ 
lation of the ordinance of the then Legislative Assem¬ 
bly of the District of Columbia ])rohibiting such solici¬ 
tation without a license to be issued for a fee. Tin* 


(^)ngress liad |)re\ iously vested in the Legislative* 
Assembly of the District the ])ower to make* all ne*e*es- 
sary anel ])re)per laws for the local government of the* 
District, consistent with the Constitution. The ce)U]-t 


helel that the act of the assembly was me>re than a 
merely municipal regulation; that it amounteel to an 
attempt to regulate interstate commerce; anel that 
Congress hael not delegated, and could not have dele¬ 
gated such power to the District municipality. 
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111 the Grimaud case, supra, the Supreme Court re¬ 
ferred to the case of Brodbine v. Revere, 182 Mass., 
5IM), and approved it in the following language: 

“In Brodbine r. Revere, a boulevard and park 
hoard was given authority to make rules and reg¬ 
ulations for the control and government of the 
roadwavs under its care. It was there held that 
the provision in the act that breaches of the rules 
thus made sliould be breaches of the peace, pun¬ 
ishable in any court having jurisdiction, was not 
a delegation of legislative power which was un¬ 
constitutional. The court called attention to the 
fact that the ])unishment was not fixed by the 
board, saying that the making of the rules was ad¬ 
ministrative, while the substantive legislation was 
in the statute, which provided that they should be 
punished as breaches of the peace.’’ 

As illustrative of the strictness with which the 
courts ap})ly criminal statutes to human acts, the case 
of Todd r. United States, 158 U. S. 278, 39 L. Ed. 982, 
is very instructive. There, Todd was indicted for an 
alleged violation of a statute which prescribed a pun¬ 
ishment for intimidating or attempting to prevent wit¬ 
nesses from testifying in any court of the United 
Stat(‘s. The indictment charged the act to have been 
an intimidation of a witness before a United States 
(Commissioner, acting as a Commissioner of a court of 
the United States. The court said that the (Commis¬ 
sioner’s proceedings were not had in a court of the 
Tinted States within the meaning of the statute, and 
used this language: 

“It is axiomatic that statutes creating and de¬ 
fining crimes cannot be extended by intendment. 


12 


and that no act, however wronfj^ful, can he pun¬ 
ished under a statute unless clearly within its 
terms. ‘There can be no constructive otTense, and 
before a man can be })unished, his case must be 
plainly and unmistakably within the statute.’ ” 
rnitvd States c. Lachery 134 U. S. 034, 33 L. Ed. 
1080.” 

State r. Atlantie Coast Line, 32 L. K. A. (N. S.) 

030, ()ol. This case says: 


‘‘If the rejifidation or action of an olTicial or 
board authorized by statute does not, in etTect, de¬ 
termine what the law shall be, or does not involve 
the exercise of primary and independent discre¬ 
tion, but only determines, within definite limits, 
and subject to review, some fact upon which the 
law, by its terms, operates, such re^pdation or 
action is administrative and not legislative, ex¬ 
ecutive, or judicial in its character and etTect. 
The etTect and operation of a statute may be made 
conditional and contingent upon the ascertainment 
of ])articular facts, and may be made to dei)end 
upon a subsecpient event.” 


In that case the act ])rovidcd that the railroad com¬ 
mission should make rules and regulations for carry- 
inu: the act into (dTect and enforcin,e: it, and provided 
a j)enalty or tiiu* of $r),()()() for tin* violation of the ve^- 
nlations when so made, after notice and heariiii^:. 

The court furthm* said: 


‘‘The statute does not attempt to jj:ive to the 
railroad commission power to prescribe a duty to 
be observed by the railroad company as a carrier 
and also to provide a penalty for the breach of the 
duty. Such action, if taken, might be considered 
an attempt to authorize the commission to make 


13 


substantive law in violation of the constitution, 
since prescribing a penalty to be incurred is a leg¬ 
islative function.” 


It is all too j)lain from the provisions of the Act 
(Sec. (), Paragraj)!! B) that Congress in no sense fixes 
the penalty, nor does it define what acts shall consti¬ 
tute crimes or misdemeanors, and the traffic directors 
and/or the commissioners are left without any limi¬ 
tation as to the amount of fines that may be imposed. 
It is respectfully submitted that this feature renders 
the act absolutely invalid under the principles laid 
down in the foregoing cases. 

United States v. Cohen Grocery Co., U. S. 51, 
t)5 L. Ed., 51(); Defendants were indicated under the 
Lever Act for charging excessive prices for necessar¬ 
ies. Tlie indictment, following the language of the 
statute, charged that the defendant “wilfully and 
feloniously made on unjust and unreasonable rate 
and charge in handling and dealing in a certain nec¬ 
essary, to wit, sugar, in that he collected excessive 
])rices (which were named) for certain specified quan¬ 
tities. The Act ])rovided that, among other things, it 
should b(‘ unlawful to exact excessive prices for any 


necessari(‘s, aiid carried with it a penalty of $5,000.00. 
'^riu‘ lower court, in sustaining the demurrer and (plash¬ 


ing the indictment said: 


''Congress alone has power to define crimes 
against the United States. This power eannot he 
delegated to the eourts or to the juries of this 
country. * * * 

“ Therefore, beeause the law is vague, uncertain, 
indefinite, and because it fixes no immutable stand¬ 
ard of guilt, but leaves such standard to the va¬ 
riant views of the dififerent courts and juries 
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which may be called on to enforce it^ and because 
it docs not inform defendant of the nature and 
cause of the accusation against him^ I think it is 
constitutionally invalid, and that the drnnnrer 
offered by the defendant ought to be sustained/^ 

III adirmiiijr the lower court's action, the Siijireme 
C'ourt, (\ J. White, said: 


Observe that the section forbids no specific or 
definite act. It confines the subject matter of the 
investigation which it autliorizcs to no element 
essentially inhering to the transaction as to ivhich 
if provides. It leaves open, therefore, the widest 
conceivable inquiry, the scope of which )io one can 
foresee, and the result of ichich )io one can fore¬ 
shadow or adequately guard against. In fact, we 
see no reason to doubt the soundness of the ob¬ 
servation of the court below in its opinion to 
the effect that, to attempt to enforce the section 
would be the exact cfiuivalent of an effort to carry 
(tut a statute which in terms merely penalizetl and 
punislud all acts detrimental to the public inter¬ 
ests when un just and unreasonable in the estima¬ 
tion of the court and jury.*^ 


POINT IV 


The Tratlic Director and tlie Oommissioiiers are 
administrative officers onlv. 


It has repeatedly been held that the Commissioners 
of the District of f'olumbia are merelv administrative 
officers; that they are not the municipality, but rep¬ 
resentatives of the municij)ality; and that they have 
no legislative authority whatsoever. 

In the case of Newman v. Willard Hotel Co., 47 App. 
D. C., 323, the Commissioners of the District had fixed 



15 


a fee for the inspection of passengers elevators and 
lire escapes in the Willard Hotel. After several years’ 
service, without exaction of such fee, the Commission¬ 
ers attemj)ted ])y amendment of the regulations, to 
exact it. In holding that they had no such authority 
under the Act, the Court said: 


i i ''PI 


The record thus presents a question as to the 
extent of the authority of the Commissioners of 
the District of Columbia, to make municipal regu¬ 
lations, which question in various asj)ects has been 
repeatedly considered by this court in a line of 
cases conclusive of the present controversv. 

“It h as thus been decided that the Commission¬ 
ers are creatures of statute, possessing no in¬ 
herent powers, and NOT CONSTITUTING A 
MUNICIPAL CORPORATION, BUT BRING 
MERELY THE EXECUTIVE AGENTS OF A 
PECTTLIAR FORM OF MUNICIPAL GOV¬ 
ERNMENT (HEATED BY CONGRESS, and in 
which Congress has reserved to itself the power of 
general legislation and of municipal regulation.” 


The Court then adverted to other acts on different 
subjects in which Congress had either fixed or au- 
thoi’ized the commissioners to fix fees for certain mu- 
nicii)al services, and held that the acts under consider¬ 
ation gave no such authority, and affirmed the judg¬ 
ment recovered by the Hotel Company for the recov¬ 
ery of the fee ])aid under protest. 

In Walter r. MacFarland^ 27 App. D. C., 182, Walter 
filed a bill to enjoin the Commissioners from enforc¬ 
ing their order for the narroiving of certain streets 
in the District. The lower court dismissed the bill. 
On appeal, it was contended that the Commissioners 
had the ])ower to make and enforce their order, under 
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an Act ot* Congress giving them entire control of 
and to make all regulations which they shall deem 
neeessarif for keeping in repair the streets, arennes, 
alleys, and stoeers in the City/' etc. The Court, 
through (’hiet* Justice Shepherd, said: 


''life nninieipal (nganization of the District of 
Columbia is of a peculiar character. There is no 
general organic lair covering all of the ordinary 
powers usually conferred in the creation of munic¬ 
ipal corporations throughout the several states of 
the Cnion,—formal municipal charter, so to 
speak. 

'"The Commissioners, though rested from time 
to time with the power to make important regula¬ 
tions, are ministerial officers. There is no special 
municipal council or legislative body, as was the 
ease under the preceding form of municipal gov¬ 
ernment. Congress possesses and has retained 
the powers of a local legislature. Sometimes it 
enacts s])ecial laws relating to local oHicers, and 
sometimes delegates to the (.Commissioners exten¬ 
sive powers to make rules and regulations re¬ 
specting sj)ecitied subjects. * * 


♦ M 


The case ot* Coughlin v. District of Columbia, 
25 Apj). 1). C., 251, involved a regulation recpiiring the 
removal of snow and ice from the sidewalks in front of 
])roperties, and in holding that the District (Commis¬ 
sioners had no authority to pi*omnlgate and enforce 
such a regulation, the court said: 

“That various munici])alities may have exer¬ 
cised such ])ower, as a])pears from the various 
municipal ordinances collated in the brief on be¬ 
half of the ai)])ollee, is not to the point. ^lunici- 
palities are usually vested with (piasi-legislative 
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powers, among them the sovereign power of tax¬ 
ation and assessment, and from the fact that mu¬ 
nicipal ordinances are elsewhere to be found, 
analagous to the so-called regulation here in ques¬ 
tion, It is not to be inferred that similar powers 
exist in the Commissioners of the District of Co¬ 
lumbia. The Commissioners are not the munici¬ 
pality, but only the executive organs of it; and 
t’ongress has reserved to itself, not only the power 
of legislation in the strict sense of the term, which 
it cannot delegate to anyone or to any body of 
men, but even the power of enacting municipal 
ordinances, such as are within the ordinary 
scope of incorporated municipalities. It has dele¬ 
gated to the commissioners simply the power of 
making ‘police regulations,’ and only such police 
regulations as are usual and commonly known by 
that designation.” 


As illustrated by the case of Stouttnburgh v. Hen- 
nick^ 129 U. S. 141, there was vested in the old general 
assembly for the District of Columbia the general 
power to legislate in all respects as to purely local 
alTairs; but, as shown by numerous later cases. Con¬ 


gress resumed its full constitutional authority and con¬ 


trol over the District of Columbia. Since such re¬ 


sumption, tliere has l)een no legislative power in the 
District of Columbia other than Congress itself; and 
ihc District authorities are held to hare and possess 
<nd}f such powers as arc expressly delegated and con¬ 
ferred upon them hy Congress. Little or nothing is 
left to implication or intendment, and they cannot ex¬ 
tend or stretch their poicers to coiwr things not clearly 
granted to them hy Congress. 
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POINT V 

Did Con^^ress ^ive to the Director of Traffic or 
the Commissioners authority to exclude trucks 
from any street or streets. 

It will he obseryed that the Traffic Act is entitled, 
“All Act to Proyide for the He^ilatioii of Motor Ve- 
liicle Traflic;’’ and that the text in its entirety deals 
exclusiyely with motor yehicle traffic. It seems too 
clear to admit of argument that the n^qulation of mo¬ 
tor yehicle traffic does not authorize the exclusion of 
such traffic, or any part of it, from any street or 
streets. In all the adjudicated cases it is held, and 
clearly so, that municipal authorities, eyen in the 
states whose le^j:islatures created them, are confined 
in their action and repilatory conduct to the express 
^rrants of the legislature. It was ur^ed in the court 
below, and will doubtless be here ur^ed, that the pro- 
yision of the Act authorizini:: the director “to make 
such other re^JTulations with respect to the control of 
traffic” as mi^ht be deemed adyisable, is sufficient to 
authorize the exclusion of trucks. But, as will be seen, 
tlie making of “such other regulations” is ex])ressly 
limited to the matter of control and not extended to the 
exclusion of any kind of traffic. If the director could 
exclude traffic from one street or a class of traffic from 
one street, he could exclude the same class from all 
other streets. The possibility renders the Act subject 
to ])recisely the same criticism which the Supreme 
(^ourt of the United States made with respect to the 
municipal regulations construed by it in the case of 
Vick Wo V. Uopkius, 118 U. S. .‘lofi. If this Act is sus¬ 
ceptible of a construction which authorizes the direc¬ 
tor of traffic or the commissioners to exclude certain 
traffic or classes of traffic from particular streets at its 
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l)Ieasure and at siicli time or times as he may choose 
to do, tlieii the Act goes beyond the question of regula¬ 
tions and vests in him arbitrarily the right to do as he 
pleases and to discriminate at his will and pleasure. 
If this is the meaning of the Act, then it is just as un¬ 
certain and ambiguous and as completely fails to de¬ 
fine any course of conduct, or, any offense, as did the 
Lever Act, which was construed by the Supreme 
Court of the United States in the case of Cohen Gro¬ 
ce ry Co. r. rn 'ted States, 255 U. S. 81. These matters 
are closelv related to the features discussed under 
Point VI hereof, and the authorities cited under the 
next succeeding point are applicable here. 

POINT VI 

The right to regulate does not include the right 
to excliule or prohibit. 

In the case of Broicnloiv v. O^Donoghue Brothers, 51 
App. I). C. 114, wherein the District Commissioners 
had attempted to prevent ingress and egress to and 
from the filling station of appellees across the side¬ 
walk from Fourteenth Street near Irving Street, the 
court said: 


‘LVo doubt the Commissioners hare the right to 
make reasonable regulations for the use of drire- 
irags aeross sidewalks (authorities) and that 
their deeisions in that regard will not he disturbed 
if it has an If reasonable basis in facts relating to 
the matter'(authorities). BUT REGIJLAT'ION 
IS ONE THING AND PROHIBITION IS AN¬ 
OTHER. Here the appellants seek to deprive the 
appellee of the use of a driv^eway leading from 
Fourteenth Street. It needs no argument to show 
that an entrance to a place of business such as ap- 
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police conducts from a street over which there is 
much travel is far more valuable than one from a 
street where the traffic is light. The latter is not 
the ecpiivalent of the former.” 

”We find no authority which sustains the ])osi- 
tion of the (Commissioners, but there are many 
against it.” (Authorities.) 


The case of Pracr r. IT/;/. (!. McAdoo, 110 App. Div. 
l.‘h X. V. S., lO.’lO, is illustrative of this point. 


Sec. ‘n.") of the (Jreater X^ew York (Charter provided: 
“It is hereby made the duty of the Police I)ej)artment 
and officers at all times of the day and night, and the 
members thereof, are hereby emj)owered, to RPGr- 
LATE THE MOVEMENT OF TEAMS AND VEHI¬ 
CLES in the streets, sipiares, parks, and ])ul)lic 
places.’^ 

The rule adopted thereunder by the Police (Commis¬ 
sioner prohibited the passage of vehieles in })arts of 
certain streets. The special Term sustained a demur¬ 
rer to a charge of a violation of that rule; and, on ap- 
j)eal, the court said: 


“The (piestion, then is whether under those sec¬ 
tions the (Commissioner of Police could by general 
rule i)rohihit the movement of teams and vehi¬ 
cles generallv in ])arts of the citv strcnds. 1 
THINK THAt HH (COULD NOT,* FOR THE 
REASON THAT THE ROWER TO REOE- 
LATE IS NOT ROWER TO RROHIRIT. 

“vl statute of delegation of powers is strietig 
(‘onstruf'd, ‘and anv reasonable doubts as to the 
existence of the particular j)ower resolved against 
the same.’ * • * ‘Alike applicable to both is 

the principle that rules and by-laws are construed 
like other provisions encroaching on the ordinary 
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rights of persons. They must * * * be rea¬ 

sonable, and not in excess of the statutory power 
authorizing them, or repugnant to that statute, or 
the general principles of law.’ 

“77/c very idea of a street imports the right of 
the general public to pass and repass thereon 
throughout all parts thereof. In People v. Kerr, 
27 N. Y., 188, 194, the court says: ‘The right of 
the i)ublic, that is, of the people of the City, in 
the street or highway, is passage. In the ordinary 
use of the highway it is the right to pass and re 
])ass over its surface on foot or in carriages at 
])Ieasure.’ 

“In Smith v. McDowell, 148 Ill., 51, it is said: 
The Municipality in respect of its streets is a 
trustee for the general public and holds them for 
the use to which thev are dedicated. The funda- 
mental idea of a street is not only that it is public, 
but that it is public in all its parts for free and un¬ 
obstructed passage thereon by all persons desir¬ 
ing to use it. 

'*\Vhen the legislature confers upon one whose 
duties are primarily executive a power to deal 
with an existing public right, every intendment is 
that the legislature would preserve the right, and 
not thus confer a means to destroy or impair it. I 
think that the legislature has preserved this right 
in that it has conferred the power of regulation 
only. To regulate implies that there exists the 
subjeef to be regulated. The right of regulation 
is restricted to the ^movement of teams and vehi¬ 
cles in the streets, etc.* This expression recog¬ 
nizes the existence of such a thing, and sucli move¬ 
ment in every part of a public street is a public 
right. If, under the guise of regulation, that move¬ 
ment is forbidden in any part of the street, there 
is, of course, an impairment of that right and, pro- 
tanto, prohibition against its exercise. The fol¬ 
lowing authorities sustain my interpretation of 
the words ‘to regulate’ and of the power con¬ 
ferred by the power of regulation. 
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/ am not cited to any authority, and I find none, 
u'hieh holds that under the power of regulation 
any public body or officer can, as a genera! rule, 
prohibit the passage of all vehicles to and fro in 
any part of a public street/* 

TIh* c*jis(* of Sumner County v. Interurhan Trnns:r)or- 
tat ion ('<>m pany, 21/), S. W., 412, 5 A. L. U. 7G3, is also 
aiilhority for tin* |)ro])ositioii that tlio riu:ht to rei!:nlato 
does not include the I'i^ht to exclude. In that case 
tli(‘ County Commissioners son^lit to enjoin the use of 
vei’v heavv trucks on roads and hridi::es which were not 
constrnct(*d to withstand such use. The injunction was 
sf)n^lit on tin* tlieory that such use inllicted damage to 
the 1 ‘oads, but the court lield tliat the roads belong to 
tlie ])eo])le and were open to the use of all the people on 
t(*rms of (‘(piality and without distinction; that the mo- 
t(»r tru(*k is a modern means of transj)ortation, and if 
roads const met (‘d with a view to serving more an¬ 
cient m(*thods are not ample and sulbcient for the mod¬ 
ern methods, then the roads must be improved or legis¬ 
lative authoritv must be had for the exclusion of trucks 
from hie:hways. Authorities could be multiplied on 
this point, but, like some of the other propositions as¬ 
serted herein, they overlaj) in principle and in applica¬ 
tion tlie authorities cited elsewhere herein and particu- 

larlv Point VII hereof. 

» 

POINT VII 

The streets of AVashington are public highways 
oj)en to the use of all the public on terms of equal- 
itv. 

The streets being dedicated to the public use, that 
use can be restricted only pursuant to the expression 
of the will and intent of Congress so to do. 
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The Traffic Act, Section 2, Paragraph 1, defines the 
term “Public Highways” as meaning any street, road, 
or public tlioroughfare; and it is the “regulation” of 
traffic on those highways with which the director, with 
the approval of the commisioners, is authorized to 
deal. The following authorities are applicable to this 
l)oint: 


Smith, use of CusJiinq v, WashingtoHy 20 How. 

135, 15 L. Ed. 858. ‘ 

The title to the Streets of Washington is in the 
United States; and the right to use them for any 
other than the ordinary use of streets should proceed 
from Uongress. 

Subject to constitutional restrictions, the State, 
through its legislature, has primarily the power to 
control and regulate the use of public highways, pro¬ 
vided such regulations do not unreasonably interfere 
with the right of travel: 

Jones V. Briniy 165 U. S. 180, 41 L. Ed. 677. 

Bradleq v. Deqnon Construciion Co., 224 N. Y. 

60, 120 N. E. 89. 

Winston r. Clark Co., 178 Ky. 447, 199 S. W. 51. 

Schultz V. State, 89 Nebr. 34, 33 L. R. A. (U. S.) 

403 Ann. Cas. 1912, C. 495. 

The use of motor vehicles as a means of conveyance 
u])on the public streets and highways is of itself 
neither a nuisance nor unlawful, and, when operated 
with due regard to the rights of others, is not negli¬ 
gent. They have equal rights thereon with other ve- 
liicles, the highways being open and free to all on 
equal terms, and their use must be extended to meet the 
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modern means of locomotion, and cannot he appro¬ 
priated to anp particular class or classes of travel: 

Indian Sprinps Co. v. Broiotj 105 Iiid. 405. 

28 Cyc., 26. 

Wlion a is not restricted in its dedication 

to some ])articular mode of use it is open to all suit¬ 
able methods; and it cannot he assumed that these ivill 
he the sa)ne from aye to aye, and that new means of 
makiny the way useful must he excluded merely he- 
caw^e their introduction may tend to the inconvenience 
or even injury of those who continue to use the road 
after the same nuDiner as formerly. A highway es¬ 
tablished for the general benefit of passage and traf¬ 
fic must admit of neic methods of use whenever it is 
found that the general benefit requires them: Ma- 
comher v. Sich(ds,?A Mich. 212 ((jiioted with approval 
in Indian Sj)rin^s Co. v. Brown, supra). Johnson v. 
S. Y., 180 X. Y. 151). 

The pri}nary and paramount use of the streets is 
public travel for man and beast, and carriage for 
goods, and this use everyone enjoys on terms of equal¬ 
ity u'ith others: 


28 Cyc., Mun. Corps., 907. 

Grand Rapids FA. I A. ('o. v. Grand Rapids Edi¬ 
son Elec. lA. (do., 55 Fed. 059. 


All j)ersons have a ri^dit to pass aloiifc and use the 
streets and alleys of a municii)ality in all their parts, 
the full width and length thereof. 


Chicago v. Collins, 175 III. 445, 49 L. R. A. 408. 


25 


POINT VllI 

Is the regulation reasonable if 

In the case ot' State v. Boardman, 95 Aie., V3, 40 L. 
ii. A., 750, the Court construed an ordinance providing 
that one side of certain streets should be set aside tor 
the transportation of limestone and all other material 
where the load, exclusive of the vehicle, exceeded 2500 
pounds, and all other persons were prohibited from 
using any other portion of the street for other pur¬ 
poses. The regulation was grounded on a statute au¬ 
thorizing the regulation of all vehicles by the estab¬ 
lishment of routes, tixing places of standing, and “in 
any other respect.” While the court held that the regu¬ 
lation was within the law, it pointed out that it would 
be unreasonable if it were shown that the part of the 
street so set apart had become in such condition as 
to be impassable; and that, in such event, the class of 
persons called upon to use it would be deprived of 
their right to use the highway for travel purposes. 
The court further said that the portion of the street 
so designated must be suitable, and that the regulation 
would be valid or invalid accordingly, and that the ex¬ 
clusion of testimony tending to show the designated 
part to be impassable was error. 

To the same general effect are the following au¬ 
thorities : 

Macomher v. Nichols, supra. 

Johnson v. New York, supra. 

J28 Cyc., Mun. Corps., 907. 

Grand Bapids EL Lt. Co. v. Grand Rapids Edi¬ 
son Elec. Lt. Co., supra. 

Chicago v. Collins, 175 Ill. 445, 49 L. R. A. 408. 

State V. Boardman, supra. 
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Brown v. Nichols, 93 Kan. (1915) 737 L. K. A. 
Bogiie V. Bennett, 156 liid., 478. 

MeConvill v. Jersey City, 39 J. L., 38. 
Benniyliof-Nolan Co. v. Adcock, 141 N. E. (liid.) 
Dec. 19, 1923, 29 A. L. K., 1344. 


In the case ot* Moore v. District of Columbia, 12 App. 
D. C. 537, defendant was charged with the violation of 
Article 10, Section 30 of the Police Kegulations lixing 
the height for the lower ends of handle bars of bicycles 
and prohil)iting the riding thereof on the city streets 
when they did not comply with said regulation. The 
court referred to the Act of 1887 and the joint resolu¬ 
tion of 1892, and said that, even without respect to 
the special limitations of those acts, all by-laws, ordi¬ 
nances, and police regulations must be reasonable, not 
inconsist ant with any statute, must not contravene a 
common right, unless tlie j)ower to do so be plainly 
conferred by legislative grant; that it was the right of 
the defendant to sliow, if he could, by extrinsic evi¬ 
dence, that the regulation was both unusual and un¬ 
reasonable. 


In Coughlin v. District of Columbia, 25 App. 1). ('., 
251, the snow removal case, the Court again construed 
the Act of 1887 and the joint resolution of 1892, and 
expressly held that it was regulation, not legislation, 
that was authorized; that the regulation must be rea¬ 
sonable, and not the imposition of a duty; and that, 
whatever power the legislature itself may have had in 
the ])remises, it is not to be presumed to have granted 
such plenary authority to mere ministerial officers. 
The Court further pointed out that, notwithstanding 
various municipalities may have exercised such ])ow- 
ers throughout the states, it is not to be inferred that 
similar powers exist in the Commissioners of tlie Dis- 
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trict; that they are not the municipality, but are only 
the executive organs of it; and that Congress has re¬ 
served to itself not only the power of legislation in 
the strict sense, which it cannot delegate to anyone, 
but even the power of enacting municipal ordinances; 
and that it has delegated to the commissioners simply 
the power of making reasonable regulations. 

To the same effect is the case of Stoutenhurfj v. 
Ileunick, 129 U. S. 141. 

Again in the ease of Walter r. MacFarlandy 27 App. 
D. C. 182, where the commissioners had attempted to 
narrow certain streets under authority giving them 
“entire control” thereof, the court pointed out that 
the municipal organization of the District of Colum¬ 
bia is of a peculiar character; that there is no general 
organic law covering all of the powers usually con¬ 
ferred in the creation of municiiial corporations 
throughout the sevx'ral states; that the commissioners 
are mere ministerial officers; and that they hav’e no 
power not expressly conferred by Congress. 

See also District of Columbia v. Hazel, IG App. D. 
C. 283; District of Columbia v. Sargeant, 17 App. D. C. 
2G4; Curry* r. District of Columbia, 14 App. D. C. 423, 
all holding that the Act authorizing regulation, and the 
regulations themselves, must be reasonable and not 
violative or destructive of common rights. 

Peace v. Wm. G. McAdoo, 110 App. Div. 13, 9G 
N. Y. S. 1039, supra. 

In the case of Sumner County v. Interurban Trans¬ 
portation Co., 213 S. W. (Tenn.), 412, 5 A. L. R. 765, 
the county officials filed suit to enjoin the use of heavy 
trucks on the county roads. It was claimed that 
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iieitlier the roads nor the bridges were so constructed 

as to withstand the heavy loaded trucks which cause 

♦ 

damage thereto. The transportation company, as liad 
the defendant hei-e, had paid tlie state license tax and 
had proi)er tags on its trucks. The Court held that the 
truck was a modern means of transportation entitled 
to the use of the highways, and said that, if the high¬ 
ways constructed to meet earlier m(‘thods of locomo- 
tion were inade(iuate for tin* more modern means, 
then, in that event, the roads should he improved to 
meet present day demands. 

coxcT.rsiox 

It is resi)ectfully suhmitted: First, that there is not 
suhicient certainty in the Act as to the person, or per¬ 
sons, in whom is reposed the authority to make the 
regulation here in (piestion; second, that the regida- 
tion is wholly unauthorized hv the Act and is bevond 

* » ft 

the scope of the authority found therein; third, the 
regulation here in (piestion in its own behalf, and in 
the light of the testimony, is shown to be unreasonable 
and constitutes an undue, unwarranted, and unauthor¬ 
ized restriction uiion the rights of a large class of the 
public; and, fourth, the regulation is invalid, and no 
])unishment can be inflicted for want of a proper legis¬ 
lative declaration defining the claimed olTense and 
fixing the jiunishment therefor. 

liesjiectfully submitted, 

lioGEi: J. WlIITEFOKD, 

II. S. B AUG EH, 

Attorneys for Plaintiff in Error. 
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APRIL TERM, 1926. 


No. 4498 


EASTOX SMALLWOOD, 


Plaintiff in Error, 


vs, 

DISTRICT OF COLUMBIA. 


BRIEF ON BEHALF OF THE DISTRICT OF 

COLUMBIA. 


Statement of the Case. 


The statement ot* the jiroeeedings liad in tlie Police 
Coiiit eontaiiu'd in pa^es one and two of appellant’s 
hi'ief are correct, and for the sake of uniformity there- 
with, the apiiellant herein will he designated as de¬ 
fendant. 



At the outset we wish to call the court's attention to 
the hriet* fihul in the court in the cases of District of 
('olnml)ia rs. Harvev Wheeler, and Sann* rs. Fenton 
(Joldinan, Xnmhers 44!)1 and 44l)l2, and the ar^^nnunit 
had thereon, in which we submit, it was shown the 
Traffic Act for tin* District of ('oluinhia, a])proved 
March .4, havini^ repealed all ])i ior Acts of Con¬ 

gress on tin* subject of trallic within the District of 
('oluml)ia was the onlv law in foi*ce and (‘tT(‘ct in tlu* 
municii)ality. 

ARGUMENT. 


1 . 


Relevancy of the Admission and Exclusion of Evidence 


W(* pr()ce(‘d then to tin* main pi'oposition and tin? 
only one which w(‘ submit nnnains to b(‘ (h‘eid<‘d, i. r., 
the recpiiriiii^ of solid tired commei’cial veirich‘s to use 
otlu‘r I’outes than Kith Str(*et, northw(‘st, between II 
Street and ('olorado Aveniu‘ to r(‘ach their destina¬ 
tions. 

Section Id, Ai’ticle XI, para,irrai)h (u-r) of the Tratlic 
Kei^fulations, elft‘ctiv(* D(*e(*mb(M’ lb, lP‘Jb, reads as 
follows: 

“(bmimercial vc‘hieh*s (‘(pu])ped with soTnl 
tii'(*s and hors(‘-di’awn V(*hieles shall not lx* (►])- 
(‘I'ated on tin* following: str(‘(‘ts i‘Xc(*pt for the 
])Ui‘posi* of makiiiiT d(*liveri(‘s oi‘ loadiiii^; and 
for such |)urposes such vehicles shall enter and 
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leave at the nearest intersection to sucli deliv- 
vvy or loading ])oint, provided, however, that 
v(‘liicles nsin^^ saitl hi^liways for the ])urpose 
heri‘in jxninitted shall at all times obey the 
Parking; Ke^nlations in foive thereon: 

“Kith Street between 11 Street and Colorado 
Avenue, X. W. 

“Xew Hani])shire Ave. between Washington 
(^ircle and U Street, X. W. 

“Rhode Island Ave. between C^onnecticut 
Ave. and Xorth C^ipital Street, X. W. 

“Massachusetts Ave. between 14th and 22d 
Streets, X. W.” 

The outstanding features of the record herein are 
as follows—four in number: 

1. The fact that IGth Street is both a boule¬ 
vard and an arterial highway for the purpose of 
this iiKpiiry. The following sections of the 
Trafiic Act j)rovide: 

‘ ‘ A rtvrial IIigJiirai/s or Boulevards. 


“Sec. 14. For the purj)ose of expediting mo¬ 


tor vehicle trafiic the director is authorized and 


directed to designate and establish as arterial 
highways or l)()ul(‘vards such ])uhlic highways 
as he d(‘(*ms advisable, to ])rovide for the e(piip- 
ineiit of any such highway or boulevard with 
such trafiic-control lights and other devices for 


th(‘ pi‘()])er regulation of trafiic thereon, as may 
he appropriated for by the (^ongress from time 
to time.” 
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" S})('('iVnuf cmd Ifcrkh ss Drh nin. 

“Skc. (a) Xo motor shall be op¬ 

erated ii])oii any liiirhway in the District at a 
rate ot* s|)(‘(‘d Lrrt‘ater than *Jl2 miles ])(‘r hour, 
t*xce])t in such outlyinir districts, and on such 
arterial hii^hwavs, as th(‘ dirc'ctor mav dt‘sis^- 
nate.” 


As a natural result Kith Stre(*t 
hij^hwavs desii:;nated as follows hv 

o » o • 

IV, parai;ra])hs // and h: 


was OIK* of c(‘rtain 
S(*ction T), Article 


“(//) ddu* l‘olh>win!:: public hiirhways arc 
hert'bv desii,niat(‘d as boulevard hiirhwavs in tin* 
District of Dolundfia: Sixt(‘enth Str(*et X. \V., 
fi’om II Str(*(*t to 1 Sti’('(*t: 

“(/') idn* followinjj: ])ublic hii^hways ai‘e 
hereby d(‘siirnated as Arterial Iliirbwavs in tin* 
District of (\)lumbia: Sixte(‘nth Str(*(‘t, from 
r Street to Alaska Avenue.” 


2. d'hc (h'fendant bciiu:: <>n tin* str(*(‘ts of 
Washinirton in pursuan(*(* (d* a lic(‘nsc*, opi*ratinir 
a truck that was also lic(*nsod, both b(‘ini^ sys¬ 
tems of police ri‘i^ulation, the court below had 
jurisdiction hi rmt as wt‘ll as nt pt-rsoHani (H., 
p. 7). 


* > 


The tcrndes on the alti‘rnate routes ai’e less 
than or (‘(pial to tin* irrad(*s on Kith Str(‘<‘t ( K., 
p. 2(i): 


Kith Floiida Avt*. to l)(*lmont b '2^/c 

Kith—H(*lmont to (’hapin St. 4 


i) 


14th—Fla. Avi‘. to Clifton 

St. 

4 -I'A 

nth— “ 

i i 

5 (V/r 

Shtuman Av(‘. cV: Barrv PI. 

• 


•2 8'J 

CcOumbia Rd. Conn. Av(‘. 

to Wyoming 


Av(‘. 


4'/< 


4. 'rii(‘ slow s|)e(‘(I ot“ these trucks (Record, ]>. 
12 and ]). Id) is such that they would he the 
cause of coiii’-estioii and o])structioii on boule- 
vaid and art(‘]-ial hiirhways. Witness Moller, 
I\(‘cord, pai^i* 28, t(‘stitied that the ])ur|)ose of 
ail arterial highway is to relieve congestion and 
lead ti’allic to th(‘ outlvinir districts and to dis- 
patch it in tin* h‘ast jiossihle time with the least 
]>ossihl(‘ dan,u:(‘r to ])(*o])h* and other traffic; that 
Kith Sti‘(‘(‘t as now construct(‘d answers that r(‘- 
(piii'enuuit." 


('onLTii'ss authoriz(‘d in said s(‘ction 14 of the Traffic 
Act, not only tin* estahlishnieiit of thes(‘ hij^hways, hut 
for th(‘ir (‘(juipimuit /Dr the proper repulatioii of traffic 
tlicreoii and Kith Str(‘et is so e(piip])ed (Record, pp. 
27 and 28). This factoi* then was iniportaut and testi¬ 
mony on this suhj(‘ct was ri,ij:htly received in evidence 
hy the coui’t h(‘low. So also, the destination of the 
d(‘f(‘ndant Ixnn^^ Kith and Decatur streets (Record, p. 
8), to which place he testified he had taken five loads 
of mat(‘rial th(‘ day ])revious and about thirty loads 
all to,irc‘th(‘r (R(*coi-d, p. 10). Tlu* only olijection to the 
op(*ration of the re,e:ulation in the instant case to the 
method of reachiiiij: this destination, the other routes 
leere )tot so eoureuioit, aud that Kith Street was a 
shorter route tnf about four fdoeks (Record, p. 11). 
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Anv tostimoiiv as to tlio other streets eoiniiiij: within 
tlie prohihitioii of the regulation was irrelevant and 
properly excluded. 

2 . 

Reasonableness of the Regulation. 


“Generally s])eaking, pnhlie sid(‘walks and 
.stri‘(‘ts are for tin* use hy all, u])on (Mpial tcnans, 
for any j)urpose consistent with tin* ohj(‘cts for 
which such si(h‘walks and streets an* established ; 
suhj(‘ct of course to such valid regulations as 
may he ])rescril)ed hy the const it ut(*d authoi’iti(‘s 
for the ])uhlic convimieiici*; this, to tin* end that, 
as far as ])ossihle, tin* rights of all may h(‘ eon- 
s(‘ived without undiu* discrimination." 

Justice Harlan in Dinnnan rs. Piimsifl- 
vcwia C(ntipatnf, IJJ V. S., ‘JTJ-JOJ. 


'rh(‘ Tranic Act and its amendment arc* special acts 
and conn* within tin* classification of this GouiJ that 
tlH*v are not laws of tin* Tiiited States, hut local stat- 
ntes limited to the territorv t'lnhraced within the Dis- 
trict of G«)luml)ia. 

Am. Sec. c(’ 'I'rust (%t. rs. IiHflolph, .‘»8 App. 1). 


o*> 

• it ) • 


It is elementary that the use of any street is suhj(‘ct 
to tin* indefeasihh* right of ahutting own(‘rs th(*n‘on, of 
ingress and egress, light and air, subject, however, to 
regulation. 

Ulllard Hotel Co. vs. District o/ ('olumbia, 23 
App., 272. 



But that is not tlio cast* Ikto. As staled bv Justice 

% 

l\ol)l) ill the case ot' ()ppothciwrr rs. Pliila. B. & B'. B. 

Cii., A])]). I). ])a.e:es ‘JtiO and ‘2()1: 

*‘As tlu‘S(‘ streets (ot* Wasliin^ton) are held 
Tor and devoted to the use ot* public travel, the 
intioit ot* Conirress to (‘iicroach upon that use 
to the bciK'tit ot* th(‘ one as against the many 
must ch‘arly ajipear.” 


As tin' Director ot* Traflic* is authorized bv Section 
() {h) ot* tin* 'rratlic Act ot* March M, Ib'Jo, to make regu¬ 
lations with rcsp(H*t to tlu‘ control ot* traffic not in con- 
tlict with anv law ot* tin* rniti‘d States as are deemed 
advisable*, we* submit, ('euie:ress e*learly authorized the 
e*emve*rse* e)t* the abeive*, I. c., te) encreiach upon the public 
use* tee the* be*ne*tit e)t* the* many as a^idnst the use ot* 
seiliel tire* ce)mme*rcial vehicles ein Ibth Street. 

Tile* basis Te)!- this e'lassiticatiein (the safeguarding of 
the* fre*e* passage* eef trathe em be)ule*varel and arterial 
highways) be*ars a r(*ase)nable* anel Just relatieui tei the* 
re*gulation in re*spe*e*t te> which the* e*nfe)i’ceel use e)f either 
sti'e*e*ts than Kith is preipeiseel. It is neither arbitrary 
iieir eibimxiems as be*ing a puiH*ly iiersemal actiem eir 
a ele*nial eif (*epial pre)t(*ctiem. 

(\)ngi'e*ss, e»f e'emrse*, in h*gislating feir the District 
of Deilumbia, is subject enily tei the limitation eif the bill 
ame*nelme*nt tei the* (bnistitutiem, Terminal Taxieah C(k 
rs. Katz, 241 V. S., 2b2, but the* language of the Su- 
pre*me* Demrt in its cemstrue'tiem of the o))(*ration eif the* 
analageuis 14th ame*nelme*nt, in the leading case of Bar- 
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hier Coiniolhf, is unaiiswi*ral)le when we eonskler 
the i)ur])ose of the instant regulation. 

“Class leirislation, diseriininatinir aicninst 
some and favoring; others, is |)rohihit(‘d: hut leg¬ 
islation whieh, in earryiiii^ out a pnhlie pnr- 
j)ose, is limited in its a])i)lieati()n, if within the 
splnna* of its operation it atfeets alike* all ])(*!’- 
sons similarilv situated, is not within the ani(*nd- 
meiit. ” 

Idd U. S., ‘J7-32. 


The j)nr])ose of the regulations answers the following 
re(piir(*ments: 

“'riie irreater ])art of all le^dslation is s])eeial, 
eitlu*!* in the ohJ(‘ets sonirlit to he attained hv it, 
or in the extent of its a])plieation. Laws for tin* 
imi)i’ovenu*nt of mnnieipaliti(*s, tin* ope'iiini^ and 
wi(h*ninir of parficidur stri'C'ts, tin* introdiietion 
of water and i^ms, and otln*r arranirenn‘nts for 
the safetjf and amn’li'u'mc of their iidiahitants, 
and laws for tin* irriiration and drainairi* (»f pai’- 
tienlar lands, for tin* eonst ruction of h*V(*es and 
tin* hrid^in^ of navi^^d)h* rivt*rs ai’<* instance's of 
this kinel." 

Missouri I\(iihra/f Co. rs. .l/nr/.c//. 127 
r. S., 201). 


“But upon him who epiestiems the validity e>f 
a re'irnlatie)!! it is incnmhe*nt te> show that it is 
nni-e*ase)nahle * * 

Moufz rs. District of Cotumhia, 20 Ap]). 
D. C., 568-572. 
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The plea is made in sin)])ort of this by the defendant 
tliat lie is pnt to ineonvenience by usiiiii: other streets 
than Kith, thus reipiirin^ dO minutes longer in time, 
makiiii^^ neeessai'y exti*a cost of one dollar per load of 
sand and other material, by the use of a business street 
in pivfiOiMiee to a lesidential one, “Sixteenth Street is 
th(‘ id(‘al ront(‘" (K’eeord, ]). ‘Jo). 

The oidinanee is intended to and does reji:ulate traffic. 
At tin* most it results in a partial exclusion, falling far 
short of the h‘gal acce])tation of jirohibition. It is 
agrecnl that th(‘ power to control the streets of Wash- 
ington lies in the municipality. Control means regula¬ 
tion of th(‘ easemiMit of the ])ublic for passing to and 
fro. The use is legislative. 

“That the strinds of th(‘ city are highways of 
th(‘ Stat(*, and ther(*foi‘(‘ public roads, which 
i*voi-y citizen has a I'ight to use, is a valid argu¬ 
ment against stop])ing oi’ unreasonably hinder¬ 
ing tra\(‘l ov(M’ the streets, but it is no argument 
at all against subjecting travi*! over those sti'(‘ets 
to I'uh* and r(‘gulation.” 

' Citif of St. Louis rs. (irccUy 7 Mo. App., 
4 (; 8 ,' 47 :). 

The Commissioners of the District of Columbia have 
d(‘t(‘iTnined that the regulation is in the interest of 
juiblic saf(*ty. That it is reasonable is attested to by 
the fact that numei’ous otluu* routes are and were avail¬ 
able. 
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Exclusion and Restriction of Motor Vehicles. 

In tin* in(*rt‘ns(* of population in ra])i(l pro])ortion, 
tlnoT ar(‘ (lt‘\'(*l(>p(*(l n(*\v pliysical conditions wliicdi ne¬ 
cessitate* rcirnlation and restraint Ixd’oi’i* unknown, and 
tin* liniitiiiir of the use of motor V(*hicl(*s on thi‘ pnl)lic 
hiirliways to pi'oniote safety and i^mu'ral W(*lfare has 
h(*c(nne (‘ssi'iitially a function of tin* ])olic(‘ power of 
r(*,i:ulation. 

Tin* pni-|)(»s(* of (\)nirr<*ss in authorizinir and th(‘ Dis¬ 
trict in (h'siirnatinii: Kith street as a houl(‘vard and ar- 

tei'ial hiirhwav cannot !>(* sul>serv(*d l)v th(‘ unrestricted 

• • 

ns(* thei’(*of l>y the trucks of the* def(*ndant h(*r(‘in. 

“'rh(* law does not i-(*<|nii‘i‘ that sonu* one 

should Ik* actnallv hin(h‘r»*d and d(‘lav(‘d Ix'fon* 

* • 

an (‘hstrnction «»n tin* stre(‘t can Ik* reirar(h*d as 
an ori'i'iist* airainst nninicipal ordinance. ()n the 
conti’ary, tin* law in such cas«*s is tin* law of 
precaution." 

Montz rs. hisfrief nf Colinnhid, iK A])p. 

I). (\, odS-.lTd. 

In the cas(* ol Mtxiic r.s. Ihstn<f of ('(ihini , 12 
App. I). it was sai<l in tin* c-oiii’t's opinion on 

pa ire 041 : 

“l>ut tin* innnicipal irovi*rnnu*nt usually ]k)s- 
s(*ss(*s tin* )>ow(*i*, (*itlu*r hy (*xpri*ss irrant, as in 
tin* ]>r(*s(*nt cas(*, oi* hy virtue* of tln*ir iren(*!‘al 
anthoritv, to make hv-laws and ordinances r(‘lat- 
iiiir to public safe*ty and irood ord(‘r of the in- 


liahitants; to rcf/Hlatc tho rate of speed of the 
travel of vehicles in the public streets; the route 
or street over which omnibuses, sta^e coaches, 
drays, etc., may run; the time of day in which 
the stieets may he used for certain purposes; to 
interdict sto])j)aKvs in the streets to the delay of 
othei's; to exclude V(‘hicles of all kinds from 
(‘nt(*rin,i; njani or ])assin.ii: over the sidewalks. 


What w(‘r(‘ dravs in 181)8 when the above case was 
(lecidiMl ar(‘ todav trucks of the kind under considera- 
tion h(‘]’e. 'flu* power to make ordinances relating to 
the I'onte of diays is today, therefore, the power to 
prescril)(‘ routes of commei'cial vehicles, ecpiipped with 
solid tires. 

Of th(‘ same nature* are* traflic regulations— 

'Fo exe'lnele trucks of excessive weight; 

]\lnt(‘ rs. Tutucr, IDr) Pac. 240 (Wash.). 


'I'o l e'ipiii'e* re*gist I’at ion and lie*e*nsing; 

H( Hf/ri(‘k rs. Mar/flanfl, 205 V. S., ()10-022. 

'{'() pi’esci ihe the he)nrs of their e)])eration; 

A’.e p(ui(‘ lici rif, 147 Oal., 7)2; 82 Pac. 44. 


'Fo re*(piii’e* the* use* e)f one*-way streets; 

('onnnoinrcalfh rs. Xolan, 224 S. W., oOO 
(Ky.). 


To j)re)hil)it ])arking e)f automobiles; 

Sanders rs. ('itp of Atlanta, 147 Ga., 810. 
Pnph rs. Citjf o/ Dcs Moines, 176 Iowa, 


A stalut(‘ aiitliorizini^ tin* commissionor of parks, 

“in liis (liscrotion, by nilos and ro^iilatioiis to 
r(‘sti’ict the use and occupation of tli(‘ main di iv(* 
of Ocean l)oul(‘vard * * * to liors(*s and 

liirlit cari'iaires and to (‘Xcliidc tliciMd’roin ve¬ 
hicles of all other kinds, includiiiii: bicycles and 
motor V(‘bicles" 

was npb(‘ld as valid hvirislation in /V cy>/c c.r rcl. Cara- 
nauffh, 1.*>1 X. V. Snppb, .‘>07. 

So Oonicrf'ss liaviiii^ d(‘t(‘rmin(‘d that bouh‘vai’ds be 
(‘stablish(‘d and iMpiippcd for pro])ei* r(*i;nlation, tlno'e 
can b(* no (piestion, wc snbmit, but that the municipal- 

itv mav make additional r(‘irnlations in furtb(‘rance of 

• • 

tb(‘ purpose* of till* ir(*neral law, as may be tit and proper 
to tin* m*c(‘ssities of tin* jearticnlar location. 

!\ S. rr rcl. rs. MarFarJan<1 , l2S A])p. I). (\, bo'J. 
Ma^m rs. Staff, 1S*J Ihu*., ‘JSl (Oak). 

'riie location lM*im: a bonlevard and art(‘rial hiirliway 
is desiirn(*d to pr(‘scribe* tin* course* which stre‘ams eef 
tratiie- shall take*, ne*e*e*ssitate*el by the* lartre numbe*rs e)f 
motor ve*liie*h*s in use*, e‘re*atinir a pred)h*m, the* inte*Hi- 
i::e*nt solution eef whie*h it is bope*el will be* fonnel in what 
is known as “the* iryrateery me)ve*me*nt e)f trafiic," being 
not fen* inelivieliials, but feer the* lenblic. 

Sfaff‘ rs. Larrahrr, 104 Minn., .‘>7 ; 117) XX \\ ., 048. 

'rile* ])i‘e)])ositie)n is thus state*el in ]VaIkrr rs. (%nn- 
nnanrralfJt, 40 Pa. Su]). (^t., boS: 


“'riie I'ight of the* h‘gislature*, acting uneler the* 
])e)lice iiower, tee jirescribe that automobiles shall 
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not pass ()V(‘r certain streets or public ways in a 
city or town seems to us well established, both 
ui)on ])rinei])le and authority.” 

Conclusion. 

It is submitted then, that there being no denial of 
access to any territory or part thereof in the District 
(»t‘ Columbia, by the operation of the Traffic Regula¬ 
tion, the judgnumt of the lower court should be affirmed. 

F. II. STEPHENS, 

EDWARD W. THOMAS, 
Aitorueifs for District of Columbia. 


(3667) 


